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WILL THE FORM OF PARLIAMENTARY 
GOVERNMENT BE PERMANENT? 


HE prevalent faith in the permanence of Parliamentary gov- 
ernment rests on two facts of most unequal significance. 

Of these the first, and by far the most important, is the endurance 
and the success of the English constitution. 

The English Parliament has existed more or less under its pres- 
ent form for more than six centuries, and as one generation has 
succeeded another generation the power of the two Houses, and 
especially of the House of Commons, has increased until at last 
they have become the centre of our public life. 

The impressiveness of this fact is increased by the knowledge 
that the position, the influence, and the character of the English 
Parliament has varied from age to age. For this variation estab- 
lishes the capacity inherent in representative government for adapt- 
ing itself to the changing circumstances of different eras. This 
is just one of those phenomena which impress the imagination. 
The constitution, which in a certain sense took its present form 
under Edward I., has been found to suit times as different from 
the age of the Plantagenets as from our own, and step by step, as 
the power of England has increased, so the constitution has proved 
itself capable of expansion. The constitution has been flexible 
enough to admit of the incorporation of Wales with England, the 


union of England and Scotland, and the union of Great Britain 
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with Ireland. A system, moreover, framed originally for the gov- 
ernment of part of a small island, has by a course of almost uncon- 
scious adjustment developed so as to meet the wants of a large 
empire, and the body which was originally the Parliament merely 
of England, has come to control in different manners and in dif- 
ferent degrees colonies and dependencies whereof some, such,as 
Victoria or the Canadian Dominion, have attained to virtual inde- 
pendence, and others, such as the whole Indian Empire, are in 
truth governed by officials who in the last resort take their orders 
from a Parliamentary committee. Nor can the severest censor 
deny that English constitutionalism has, if judged by its fruits, 
been crowned with extraordinary success. Parliament, no doubt, 
has committed the grossest errors, but the same thing may be 
said of every government which has ever existed; the smallness of 
the wisdom which is employed upon and suffices for the ruling of 
the world has become proverbial. In the United States, at any 
rate, is it at all likely that the incapacity and want of foresight dis- 
played in colonial affairs by George the Third and his people will be 
underrated, — though it may still remain a question to be solved 
only by the history of the future whether the folly and incompetence 
of Presidents may not in the long run prove as disastrous as the igno- 
rance and arrogance of Kings? But when the blunders of Parlia- 
ment are weighed against the achievements of the English people, 
candid critics will own that a large balance stands to the credit of 
constitutional government. For England under, if not by virtue 
of, her constitution has in every age come safely through storms 
in which other nations have made shipwreck. The constitution, 
in which must be included our whole judicial system, kept alive 
the traditions of freedom throughout the anarchy of the War of the 
Roses and prevented the turbulence of aristocratic factions from 
destroying the vitality of the people. National prosperity under 
the Tudors was due, it may be asserted, to the crown rather than 
to the two Houses. But this assertion, even if its truth be granted, 
does not substantially detract from the services rendered to the 
country by representative institutions. For the existence of Par- 
liament either checked the tyranny of the crown, or directed de- 
spotic power into channels in which its exercise, while it increased 
the authority of the King, favoured the welfare of the nation. 
Under the Parliamentary system of England the country went 
with success through the social and ecclesiastical revolution which 
we call the Reformation, and suffered not one tithe of the miseries 
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which crushed the hope of establishing religious freedom in France 
and deferred for generations the unity and the prosperity of Ger- 
many. That the constitution enabled the nation to resist the des- 
potism of the Stuarts and ultimately to establish the reign of 
religious toleration is patent to every student. A matter which is 
less observed, and therefore deserves more attention, is that Eng- 
lish constitutionalism restored the public morality which had 
been shaken by the revolutionary movements of the seventeenth 
century. Compare the age of Walpole with the age of Peel. 
Mark the gradual revival of high public spirit which had taken 
place during the intervening period. From such a comparison it . 
is impossible not to conclude that, whatever the defects of the un- 
reformed Parliament, there was something to be found in the insti- 
tutions of England which not only allowed but encouraged an 
improvement in the general character of public life. Parliamen- 
tary constitutionalism, lastly, carried the country triumphantly 
through the conflict with Jacobinical and Imperial France, and 
during the long peace which ensued procured for England without 
the evils of revolution all the beneficial reforms which on the Con- 
tinent have been attained (if at all) at the cost of violence and in- 
justice. Noone, then, can wonder that the combined stability and 
flexibility of English institutions should have made a lasting impres- 
sion on the imagination of the modern world. 

The second great fact on which rests the faith in representative 
government is the extension of the Parliamentary system through- 
out the whole of the civilized world. 

This system of government has now been adopted by all the 
states of Europe except Russia and Turkey; it prevails, speaking 
broadly, in every country which has drawn its civilization from 
European sources; it has at last invaded even the far East. The 
extraordinary, not to say excessive, imitativeness of the Japanese 
has enabled them to create, as it were at one stroke, a copy or a 
caricature of modern constitutionalism. They have their constitu- 
tional King, their Cabinets, their Ministerial majorities, their Op- 
position, and their Obstructives, and have reproduced the flaws as 
accurately as the beauties of popular government in its latest shape. 
Whether this importation of the political wares of Europe into an 
Eastern country will turn out for the benefit of Japan, time alone 
can show; but the adoption of the forms of constitutionalism by an 
Eastern race utterly devoid of Parliamentary traditions is conclu- 
sive evidence that to the men of to-day representative government 
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appears to be an essential characteristic of a civilized or progressive 
state. 

This state of opinion is perfectly natural, yet there exist con- 
siderations which may suggest a doubt whether its soundness is 
established by the facts on which it admittedly rests. 

The constitutional history of England, in the first place, is excep- 
tional, not to say anomalous, and any careful reasoner must be on 
his guard against applying to the inhabitants of other lands lessons 
drawn from the experience of Englishmen. One example among a 
score which lie ready to hand is enough to illustrate my meaning. 
The insular character of the country has saved the liberties of 
England from destruction. It is difficult to see how they could 
possibly have struck deep root or been gradually extended on the 
European continent, or indeed in any country exposed to the at- 
tacks of powerful neighbors and hence compelled to strengthen 
the authority of the executive and ultimately to keep on foot a 
large standing army. At the present moment it is hard to realize 
how insignificant were the armed forces of England during the 
period when Parliament laid the foundations of its authority. At 
one crisis, indeed, the protection of English freedom necessitated 
the creation of a standing army and submission to the unlimited 
power of a successful general, This attempt to use military force 
on behalf of Parliamentary freedom was made under the most 
favourable circumstances; Cromwell was by training a civilian, 
his soldiers were republicans. But the experiment ended in fail- 
ure. Supremacy of the army was found incompatible with respect 
for the liberties of Englishmen, and the Restoration was even more 
the victory of the Parliament than of the crown. The United 
Kingdom now maintains armed forces which a past generation 
would have considered, and not without reason, a menace to civil 
liberty. But British armies now exist for the protection of the 
whole British Empire, and for this purpose they are not large, and 
a navy is a force which, except in the rarest cases, cannot be used 
as the means for effecting revolution. Parliament, moreover,— 
and this is, after all, the main point, —has now become an essen- 
tial part of English institutions and the whole English people have 
been thoroughly imbued with Parliamentary ideas and Parliamen- 
tary traditions. The most vigilant friends of freedom therefore 
are assured that they may now witness with indifference the 
creation of armies far more numerous than the regiments which 
under Cromwell defied and dissolved Parliaments. There is no 
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need to illustrate my point further. It is clear that both the an- 
nals of England and the experience of other countries during the 
last hundred years make it in the highest degree doubtful how far 
English institutions can with success be transplanted to countries 
of which the development has been utterly different from the ex- 
ceptional history of England; it assuredly were rash to assume 
that English experience proves Parliamentary government to be a 
form of polity adapted to the wants of every civilized people. 

This proof is, it is supposed, afforded by our second great fact, 
namely, the expansion of Parliamentary government throughout 
the world. 

Any thinker, however, who has learnt how immense is the influ- 
ence in human affairs of imitativeness will hesitate to conclude 
that the rapid growth of a fashion proves its fitness to meet a 
given want. In politics fashion is omnipotent. Parliamentary 
government has during the last half century become fashionable, 
and the nations who one after another have adopted representative 
institutions have acted from the natural desire to imitate neighbours 
whose prosperity or power they admired. Japanese statesmen have 
perceived that Europe is strong. They wish to be like Europeans ; 
they have adopted the political dress which is fashionable in Eu- 
rope, just as they have many of them put on tail coats and tall 
hats. In each case they have wished to look like Europeans. 
They have acted exactly as did the Franks or the Lombards 
when they adopted the titles or the laws existing in the Roman 
Empire. If the desire to acquire Western habits had prevailed in 
Japan at the time when Louis the Fourteenth was the most admired 
of European potentates, Japanese statesmen would have organized 
an administration modelled on the administrative system of France ; 
they would have followed the fashion of Paris rather than of London. 
The sequacity of human nature is not after all peculiar to any one 
race or country. The statesmen of modern Spain, Italy, or Mexico 
have under different forms followed the prevalent fashion of their 
day. Whether the constitution of a country should be a Parlia- 
mentary Monarchy, a Centralized Republic, or a Federal Common- 
wealth has in many cases been determined not by any rational 
conviction that a particular kind of government was adapted to 
meet the wants of a given people, but by the unconscious desire of 
constitution makers to follow the reigning fashion of their day, 
which in its turn depended upon the predominant prestige of Eng- 
land or of France, or of the United States. 
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A political invention, however, it may be said,— and Parlia- 
mentary government is nothing else than a more or less recently 
invented piece of political mechanism, —is like other products of 
human ingenuity, such, for example, as the steam-engine, or the 
electric telegraph, adopted in one country or another in part at 
least because of its proved utility. The wide diffusion, therefore, 
of parliamentary institutions affords a presumption of their being 
found of advantage by the nations who adopt them. 

This remark is obviously true; its force, however, is diminished 
by two reflections. The political fashion, in the first place, in 
which we are concerned is, historically speaking, of recent origin. 
In 1788—the year before that meeting of the French States- 
General which opened the revolutionary drama — Parliamentary 
institutions were, broadly speaking, the exclusive possession of the 
English people. They existed only in England or in countries 
which were or had been colonies or dependencies of England. In 
Denmark and in Sweden, indeed, Parliaments had at dates which 
were then still recent been powerful, but in these countries they had 
been, or were about to be, abolished, and in each case the triumph 
of the crown was due to the favour of the people. There has, in 
the second place, been nothing more remarkable than the constant 
fluctuations of popular sentiment in regard to the advantages of 
Parliamentary constitutionalism. The French Revolution was a 
movement directed. against social inequality and political despot- 
ism and naturally kindled enthusiasm for the best known and 
most successful form of popular government. At one moment 
therefore it seemed reasonable to anticipate that the Parliamentary 
system might be established in the leading states of Europe. This 
expectation was disappointed. Napoleon invented a new form of 
enlightened despotism more opposed to that freedom of discussion 
which is the very soul of Parliamentary government than were the 
monarchies which were destroyed or shaken by the Revolution. 
His fall brought English constitutionalism into vogue, but neither 
the overthrow of Napoleonic Imperialism nor the triumph of Eng- 
land did as much as might have been expected to propagate the 
faith in Parliamentary freedom. Consider the state of Europe in 
1845. In several important countries, as for example, in France, 
in Belgium, and in the Spanish Peninsula, were to be found con- 
stitutional monarchies which reproduced at any rate the outward 
forms of English freedom. In some of these countries the repro- 
duction was far more nominal than real. Still, in 1845 the realm 
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of liberty, as that term is understood in England, had been ex- 
tended, but against this gain must be set the supremacy of despot- 
ism in Italy and practically throughout the whole of the Austrian 
Empire. Turn now to the year 1858. We shall find that the 
revolutions of 1848, though most of them futile, had in one or two 
countries, notably in Piedmont and in Switzerland, established a 
permanent form of Parliamentary government. But progress had 
been balanced by retrogression. In France the Empire had been 
re-established, and, however odious the treachery of the coup a’ état, 
re-established with the acquiescence if not with the active appro- 
bation of the French nation. But the Empire, whatever its other - 
characteristics, was, and always will be, the negation of Parlia- 
mentary government. Throughout the Austrian dominion the rule 
of despotism had been strengthened and the constitutional rights 
of Hungary had been destroyed. The date of 1858 is worth notice: 
it marks the end of an age. In 1859 the war which partially liber- 
ated Italy opened something like a new era. Since that year Par- 
liaments have been reintroduced or re-established in almost every 
European state. Still this fact, important though it be, does not 
entitle us to disregard the changes of public opinion in regard to 
Parliamentary government. They prove the possibility, at any rate, 
that a nation which, in accordance with the fashion of the day, has 
adopted, may, as the fashion alters, surrender a Parliamentary sys- 
tem of government ; it cannot claim to stand on the same level as 
any invention which has so manifestly benefited mankind that it 
will not, or rather cannot, be given up by those who have once 
experienced its advantages. 

The belief, then, in the permanence of the Parliamentary form of 
government rests, after all, on a narrow and uncertain basis of his- 
torical fact; it is founded, as we have seen, first, on the admitted 
success of the British constitution, and next, on the experience of 
something between fifty and a hundred years. 

Against the force of these two facts is to be placed a phenome- 
non of which, whatever its permanent importance, no candid ob- 
server can deny the existence. 

Faith in Parliaments has undergone an eclipse ; in proportion as 
the area of representative government has extended, so the moral 
authority and prestige of representative government has diminished. 

That this is so must be patent to any man old enough to re- 
member the condition of opinion as late even as the middle of 
this century. When the revolutions of 1848 gave to reformers 
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or revolutionists an unexpected though transient opportunity for 
putting their theories into action, there arose in one European 
country after another the demand for a “constitution,” a word 
which in those days invariably included the introduction, or the 
extension, of Parliamentary government. The truth is that at that 
date there was not a friend of progress or freedom throughout 
Europe who did not believe that the extension of representative 
institutions of one kind or another throughout the civilized world 
would confer the greatest benefit on mankind. On this matter, 
and perhaps on this matter alone, English statesmen, such as 
Macaulay, Palmerston, or Gladstone, agreed not only with conti- 
nental Parliamentarians, such as Cavour, but also with revolution- 
ists of the most different types, such, for instance, as Lamartine, 
Kossuth, or Mazzini. Compare now this universal faith which 
marked the middle with the skepticism which marks the close of 
the nineteenth century. From every part of the world is heard 
criticism or censure of Parliamentary institutions. They may all 
be summed up in the one word, “ Parliamentarism.” It is an un- 
English term, though it can now make good its claim to the wide, 
if not indiscriminate hospitality extended by Dr. Murray’s diction- 
ary to any word, however uncouth, which has been used by any 
scribbler who purports to write the English language. It is of con- 
tinental origin and expresses an idea which has till recently been 
foreign and almost unnatural to Englishmen, namely, the moral 
breakdown of Parliamentary government. 

It were easy to cite proofs of the discredit, though it may well 
be only temporary discredit, into which Parliamentary constitu- 
tionalism has fallen. The increasing rigidity and minuteness of 
American constitutions, the Referendum of Switzerland, — which, 
by the way, exists in reality though not in name, in all but every 
State of the American Republic,—the proposals for elaborate 
schemes of proportional representation, the denunciation of the 
party system by brilliant and weighty writers who express in lan- 
guage which few men can command sentiments which thousands 
of men entertain, all bear witness to the widespread distrust of 
representative systems under which it, occasionally at least, may 
happen that an elected Parliament represents only the worst side 
of a great nation. But it is needless to produce evidence of a 
state of opinion of which few observers will deny the existence. 
For my present purpose the important matter is to define its 
causes. 
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These causes may be summed up under three or several different 
heads. : 

First. The general adoption of representative government has 
of necessity robbed Parliaments of much of their prestige. 

As long as the countries which possessed representative legisla- 
tures were few and, as it happened, prosperous, it was easy to at- 
tribute their well-being to their admirable constitutions and to 
believe that any people would prosper who acquired the right to 
be their own lawgivers. It was easy also for every enthusiast to 
believe that a Parliament which represented the people would en- 
act every law by which the people would benefit, or in other words - 
every law which the reformer or philanthropist himself thought 
beneficial. These pleasing anticipations which at revolutionary 
crises have unduly influenced the judgment even of wise and expe- 
rienced men were doomed to disappointment. Now that every 
country has its Parliament and countries still differ greatly in pros- 
perity, we know for certain that representative institutions cannot 
insure national good fortune. Parliamentary legislatures, again, 
represent the folly no less than the wisdom of their electors and 
their legislation is often simply a record of human stupidity. A 
law, moreover, which is approved by one reformer is opposed to 
the firmest convictions of another; there never has been and 
never will be a law-giving body, be it King, Parliament, or pop- 
ular assembly, the laws whereof do not offend at least as many 
persons as they conciliate. 

Secondly. Some of the blessings which persons who could not 
be called optimists reasonably expected from the extension of pop- 
ular government have not in fact been conferred upon the nations 
which of modern times have enjoyed representative institutions. 

Take as an example of this the case of Italy. Not much more 
than forty years have passed since the best and wisest men through- 
out every country in Europe hailed with delight and hope the new 
birth of the Italian people. Every one had noted that under the 
most unfavourable circumstances Italy, though torn in pieces by 
foreigners and held in intellectual darkness by priestly tyranny 
and persecution, could still produce men of high genius and un- 
doubted patriotism. The expulsion of foreigners and the introduc- 
tion of civil and religious liberty would, it was confidently supposed, 
give new life to Italy, and enable her to form citizens who might in 
heart and intellect be the guides of modern Europe. Italy has 


now become as free as any country in the world: she is ruled, and 
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has been wholly ruled for more than twenty-five years, by a freely 
elected Parliament, convened by a constitutional monarch who has 
been absolutely loyal to the constitution, yet the hopes of the friends 
of Italy have been disappointed. They have been doomed to witness 
an historical paradox. The rule of the foreigner, of the despot, and 
of the priest gave birth to Italians whose names history will not 
easily forget ; Italian freedom and independenice have produced, as 
far as the outer world can see, nothing but politicians who for the 
most part may be happy to reflect that the insignificance which 
deprives them of contemporary fame may protect them from post- 
humous infamy. Where are the successors of Cavour, of Mazzini, 
of Garibaldi, or of Manin? Assuredly they are not to be found on 
the seats of the Parliament at Rome. No sane man, let me add, 
can wish for the restoration of despotism or doubt that Italy con- 
tains, as she always has contained, men of genius and greatness. 
But there are many observers at this moment who, unreasonably 
enough it may be, doubt whether Parliamentary constitutionalism 
of the modern type is likely to bring what is best and noblest in 
Italy to the service of a country which certainly needs the guid- 
ance of leaders endowed with wisdom and honesty. Add to this 
that Italy is not the only country in which representative govern- 
ment has of recent years failed to foster the best fruits of freedom. 

Thirdly. The circumstances of modern life divest representa- 
tive assemblies of dignity. 

Publicity is a necessity, but it is also the bane of public life. It 
were easier for Englishmen to admire the House of Commons, and 
I conjecture for American citizens to admire the House of Rep- 
resentatives, were it not possible to read the daily records of Par- 
liamentary or Congressional debates. There are certainly few works 
containing information of any worth whatever which in point of drea- 
riness can rival the pages of Hansard. On the whole, the world 
has gained by the existence of a free press, and yet the instinctive 
hostility of the House of Commons to reporters was not in every way 
unreasonable. The newspapers inevitably display to the world the 
paltry and undignified side of Parliamentary government. There 
is no valid ground to suppose that the amount of talent to be found 
among English Members of Parliament at the end of the nineteenth 
century is less than can be discovered among their predecessors at 
theend of the eighteenth century. But there is one great difference. 
Every Member of Parliament, whatever his talents, is now more or 
less before the world. We all know the weak sides of our great 
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men, and what is perhaps even worse, the utter commonplaceness 
of our second-rate and third-rate politicians. At the end of the 
last century the few men who were known to the mass of the 
nation were leaders, and these leaders never came before the pub- 
lic in undress. Even fifty years ago, Lord Palmerston could jeer 
at Mr. Bright for “starring it in the provinces.” The jest was 
even *then a little out of date; it would now be unmeaning. To 
“star it in the provinces” has for the last twenty years or more 
been a main occupation of every public man from the premier 
downwards who was, or aspired to be, a leader. 

Fourthly. Recent years have revealed the liability of Parliament . 
to two weaknesses or diseases, the existence of which was not 
noted even by an observer so acute as Bagehot. 

The first of these maladies is the tyranny of minorities. We 
now know that by means of obstruction a determined minority may 
thwart the will of a majority and undermine at once the authority 
and efficiency of a legislature. This disease, it is true, can, as we also 
know, be checked by its proper remedy, but the closure, which is 
as yet the only discovered safeguard against obstruction, is from 
the point of view of a Parliamentarian such as Bagehot, nearly as 
bad as the malady it cures. For the closure puts an end to that 
free debate which is essential to government by discussion, and 
the possibility of dispensing with discussion suggests at least the 
idea which is fatal to the moral authority of Parliament, that Par- 
liamentary debate is in itself of no great value. 

The second of these diseases is the failure of a Parliament fairly 
elected by fairly formed constituencies to represent, even on mat- 
ters of importance, the wishes of the nation. 

This is a risk against which you will find little or no warning in 
the pages of the older writers on the constitution, such as Hallam, 
Freeman, or Bagehot. Yet the possibility of such failure has now 
become notorious. Whenever the citizens of an American State re- 
ject changes proposed by a constitutional convention, whenever the 
people of Switzerland on a Referendum veto laws passed by the 
Federal Assembly, whenever a newly elected English House of 
Commons condemns by a decisive majority a bill which has been 
passed by a House of Commons which has just been dissolved, it is 
patent that representative bodies have misrepresented the wishes 
of their electors. Let it too be noted that this failure on the part 
of a representative assembly to perform its main function need not 
arise from any treachery or misconduct on the part of its members. 
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The Swiss people have again and again re-elected to seats in Par- 
liament the very men whose legislation the Swiss people have re- 
fused to sanction. On the merits or defects of direct legislation 
by the people it is for my present purpose unnecessary to pro- 
nounce any opinion whatever. All that is here insisted upon 
is that the possibility of a representative body failing to repre- 
sent the persons who elected it detracts from the authority of a 
Parliament. 

Lastly. Parliaments have suffered in credit because they have 
of recent years been set to do work for the performance of which 
an assembly is by its nature unfit. 

This is assuredly true of the ancient Parliament of England. 
The aim of the reformers who at the end of the last and in the 
early part of the present century extolled the merits of representa- 
tive government was in the main to destroy all the monopolies and 
privileges which hampered the exercise of individual freedom. Now 
for purposes of destruction a popular assembly is the best of instru- 
ments. The Long Parliament by two short ordinances abolished 
the English Monarchy and the House of Lords. The National 
Assembly of France in one night’s sitting destroyed all the rem- 
nants of feudalism, and if ‘the St. Bartholomew of Abuses,” as a 
French historian has named the 4th of August, 1789, did not in 
reality make as clean a sweep as the Assembly desired of the ancien 
régime, the partial failure was due to the impossibility of reform- 
ing the land laws of any country without constructive legislation 
which replaces the laws which you abolish by some new and better 
system. Nor is it revolutionary assemblies alone which are good at 
destruction. _To repeal the penal laws which oppressed the Catho- 
lics, to do away with every form of Protection, to disestablish the 
Irish Church, were feats which lay well within the competence 
and were admirably performed by the Parliament of the United 
Kingdom. There is no reason to suppose that Parliamentary 
capacity for destruction is a whit lessened. If the demand of the 
age were still a demand for destructive legislation, the Parliament 
of England would prove as efficient as ever. A change, however, 
has gradually come over the spirit of our times. Modern reformers 
have, at any rate for the last quarter of a century, called for con- 
structive legislation which it is supposed will meet the needs of 
the country and render happier the life of the masses. We have 
passed, or we have partially passed, and this almost unconsciously, 
from the creed of Individualism to the creed of Collectivism. This 
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new form of faith imposes upon a representative assembly the very 
work which a large representative assembly is not well fitted to 
perform. The declining belief in the doctrine of /aissez-faire con- 
nects naturally with the fall in the credit and moral authority of 
Parliament. 

If there be any truth in these reflections, we arrive at results 
which, though far removed from the field of practical politics, may 
have a certain speculative interest. The belief that the Parliamen- 
tary system, as it now exists, is likely to be permanent, is based, we 
find, on certain real and important facts, which, however, afford a 
narrow and insufficient foundation for the conclusion rested upon - 
them. It becomes clear again, on the other hand, that during the 
latter part of the nineteenth century the prestige of Parliamentary 
government has declined. This loss of credit or moral authority is 
due (it is submitted) to definite causes of very varying importance. 
To what extent these causes are likely to continue in operation and 
how far they may be removed or counteracted, is one of those 
questions on which a prudent thinker will do well to pronounce no 
definite opinion, but .leave it to the consideration of intelligent 
readers. 

A. V. Dicey. 
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DEPENDENCY OF MUTUAL PROMISES IN 
THE CIVIL LAW. 


N the early Roman law, as in the early English law, the 
promises in a bilateral agreement seem to have been regarded 
as independent of each other so far as performance was concerned. 
If the agreement was by stipulation, two stipulations were neces- 
sary, and there were formed two independent unilateral contracts. 
If the agreement was consensual, but could not be classed with 
the nominate contracts of sale, hiring, partnership, or agency, no 
obligation arose from it until one party had performed.’ Such 
obligations, also, were therefore necessarily unilateral when they 
arose. So that the question is fairly presented in regard only 
to the nominate contracts just mentioned, which, however, came 
to include the great bulk of contractual dealings. The proof 
that in these contracts the promises were at first regarded as 
independent is contained in a passage from Varro’s treatise, De Re 
Rustica, written about 36 B. c. After dealing with the delivery of 
herds which have been sold the author continues, “‘ And the buyer 
can obtain judgment against him in an action on the sale, if he does 
not deliver, although he himself has not paid the money, as in like 
manner the seller may against the buyer if the latter does not pay 
the price? 
The next certain historical evidence is contained in a passage 
from the Institutes of Gaius, which were published 161 A. D. 


“Or suppose an auctioneer sues for the price of a thing he has sold 
by auction, and that the exception is taken that the defendant ought 
not to be condemned unless the thing he has purchased has been de- 
livered to him, the exception is good ; but if it was one of the conditions 
of sale that there should be no delivery until payment of the price, the 
auctioneer may have this replication: ‘or if it was announced previous 





1 The law as to stipulations and innominate contracts remained fixed in the Roman 
law, as stated. — Windscheid, Lehrbuch des Pandektenrechts, II. § 321, note 9. 

2 Quum id factum non est, tamen grex dominium non mutavit nisi est adgumeratum. 
Nec non emptor pote ex empto vendito illum damnare, si non tradet, quamvis non sol- 
verit nummos, ut ille emptorem simili judicio sinon reddet pretium.— Varro, De Re 
Rustica, II. 2, § 6. 
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to the sale that the thing would not be delivered to the purchaser until 
he had paid the price.’ ”* 


There has been some conflict of opinion as to whether this 
passage was based on a special law aimed against auctioneers or 
whether the case of an auctioneer was taken merely as an illustra- 
tion of a universal principle.? Assuming the latter view to be 
correct (and subsequent quotations will show that if the principle 
had not become general by the time of Gaius it soon became so), 
the passage indicates both that there was ground for an exception 
if the seller sought to recover the price without delivering the sub- 
ject matter of the sale, and further that by special agreement as 
to the respective times of performance of the parties, such an 
exception could be met. Presumably in case of an action by the 
buyer, the seller would have been given relief on like principles. 

There are several passages in the Digest and Code, throwing light 
on the topic. The jurists to whom the passages are attributed all 
flourished about 200 A. D., so that by that time the general theory 
at least of the mutual dependency of the obligations arising from 
one of the nominate consensual bilateral contracts must have 
been recognized. The most important passages are as follows: 


“Tf, of the farms which you have bought, any have been mortgaged 
and have not been delivered, you shall have an action ex emto in order 
that they may be released from the creditor. Likewise, if the buyer sues 
for the price in an action ex vendito you will set up the exception of 
fraud.” ® 

“If one who has bought a harvest of growing grapes is forbidden by 
the seller to gather them he can make use of this exception against the 
seller, if the latter sues for the price: ‘if this money for which the suit 
is brought was promised for the harvest which has arrived at maturity 
and has not been delivered. . .’” 4 





1 Item si argentarius pretium rei quae in auctionem venierit persequatur, obicitur 
ei exceptio ut ita demum emptor damnetur si ei res quam emerit tradita est; et est 
justa exceptio: sed si in auctione praedictum est ne ante emptori traderetur quam si 
praetium solverit, replicatione tali argentarius adjuvatur: ‘Aut si praedictum est ne 
aliter emptori res traderetur quam si praetium emptor solverit.’ — Gaius, IV. 126 a. 

2 Dernburg, Pandekten, II. § 20, supports the former view; Bechmann, Der Kauf, 
I. 570, the latter. 

8 C. 8. 44. 5. Ex praediis, quae mercata es, si aliqua a venditore obligata et necdum 
tradita sunt, ex emto actione consequeris, ut ea a creditore liberentur. Idem etiam 
fiet, si adversus venditorem, ex vendito actione praetium petentem, doli exceptionem 
opposueris. — Antoninus. 

# D. 19. 1. 25. Qui pendentem vindemiam emit si uvam legere prohibeatur a ven- 
ditore, adversus eum petentem pretium exceptione uti poterit ‘si ea pecunia, qua de 
agitur, non pro ea re petitur, quae venit neque traditaest. . . .’ — Julianus. 
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**, , « One may likewise defeat a suit for the price brought by one who 
has sold goods belonging to another by setting up the exception of goods 
not delivered, although he who assumed to sell them has already paid the 
price to the owner. He has in this case recourse against the owner. 
It is the same, according to Pedius, in the case of one who has sold goods 
while assuming to act jn our affairs.” * 

“When the buyer brings an action against the seller, the price ought 
to be offered by the buyer, and although he offers a part of the price, 
not yet does he have an action against the seller; for the seller can 
retain the thing which he sold, as if it were a pledge.” * 


A few other passages® are referred to in this connection, but 
their bearing on the subject seems somewhat remote; and it must 
be admitted that the materials are too meagre to make it profitable 
to discuss in much detail the theories of Roman jurists on the recip- 
rocal rights and duties in the performance of bilateral contracts of 
sale, hiring, partnership and agency.* It seems evident enough, 
however, that non-performance by the plaintiff of his promise in such 
a bilateral contract afforded generally a defence. The particular 
cases stated relate to sales exclusively, but the assumption made 
by the writers, that the principle was a general one and that sales 
furnished the readiest illustration, seems fair. It is a probable. 
supposition too, that the defendant’s defence was taken by excep- 
tion, rather than by denial of any allegations expressed or implied 
in the plaintiff's pleading. That is, the plaintiff's performance was 
not strictly a condition precedent to his right of action, but his 
obligation to perform was the basis of a counter-right on the part 
of the defendant, and if this obligation was not fulfilled, it effected 





1 D. 44. 4. 5. § 4. The passage in full is: Si servus veniit ab eo, cui hoc dominus 
permisit, et redhibitus sit domino: agenti venditori de pretio exceptio opponitur red- 
hibitionis, licet jam is qui vendidit dominum pretium solverit (etiam mercis non tra- 
ditae exceptione summovetur et qui pecuniam domino jam solvit) et ideo is qui 
vendidit agit adversus dominum. Eandem causam esse Pedius ait eius, qui negotium 
nostrum gerens vendidit. — Paulus. 

2 D. 19. 1. 13. § 8. Offerri pretium ab emptore debet cum ex empto agitur, et ideo 
etsi pretii partem offerrat, nondum est ex empto actio: venditor enim quasi pignus 
retinere potest eam rem quam vendidit. — Ulpianus. 

8D. 18. 1. 34. § 3; D. 18. 4. 22; D. 18. 5.7. § 1; D. 21.1. 57; D. 21. 1. §9; C. 2. 
3. 21. 

4 This has, of course been attempted by the German writers, but the results seem 
hardly adequate to the learning expended upon the problem. The best brief com- 
mentary on the passages quoted and others is contained in André, Die Einrede des 
nicht erfiillten Vertrages (Leipzig, 1890), p. 30 et seg. 
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the destruction of the plaintiff's claim... Whether there was a 
special exception recognized as exceptio mercis non tradite, — the 
words used in the extract quoted above from Paulus — or whether 
it was regarded as a kind of exceptio doli, as might be inferred 
from the passage quoted from the Code, is not so clear; though 
both assumptions are often made.? 

Besides the negative difficulty due to the slightness of the ma- 
terials which the Corpus Juris affords, there is a positive difficulty 
in working out a complete theory. In a contract of sale the buyer 
was bound by the Roman law to pay the price though the subject 
matter of the sale were destroyed by accident before the transfer . 
of title. From this rule it might be supposed that the theory of 
the Roman jurists was that in order to make out an excuse for 
non-performance by one party to a bilateral contract, not merely 
failure but unexcused failure to perform by the other side was 
essential —that it was the wrongful breach of contract, not the 
mere non-receipt of what was promised, that afforded ground for 
an exceptio* But this supposition does not square with the rule in 
regard to risk in contracts of leasing and hiring, whether of prop- 
erty or of personal services. In these cases non-performance, 
though excused by impossibility, was a defence to an action for 
the stipulated price.’ There is here an inconsistency from which 
no amount of juridical learning has been able to effect an 
escape.® 





1 This proposition, though now generally admitted, was formerly much doubted in 
Germany and stress was laid on the words in the last passage cited from the Digest, 
“nondum est ex empto actio” as showing that performance by the plaintiff was a condi- 
tion precedent to his right of action, But it was shown by Heerwart, Archiv fiir die 
Civil. Praxis, vii. 344, 345, that analogous expressions are used in many other places in 
the Digest where an exception was unquestionably necessary to protect the defendant. 
See also Dernburg, Pandekten, ii. § 20, note 4. 

2 The exception is classed by modern writers as a kind of exceftio doli, though fre- 
quently with recognition that the classification is not wholly fortunate. André, 122. 
Larombiére, Théorie des Obligations (ed. 1885), III. 266; Giorgi, Teoria delle Obbliga- 
zioni (4th ed.), IV. 207. See also an article on the exceptio doli by Romer in Zeitschrift 
fiir Handelsrecht, XX. 48. 

8 Inst. of Justinian, lib. III. tit. XXIII. 3. The subject of risk of loss after a contract 
of sale in the Roman Law is discussed in 9 HARVARD LAW REVIEW 72. . 

4 And so the rule is often stated, ¢. g. by Pothier, Contrat de Vente, § 307; Dern- 
burg, Pandekten, ii. § 20. The other view is well stated by André, 146 ef seg. 

5 Dig. 19. 1. 50, Hunter, Roman Law (3d ed.), 508, 512. 

6 See Hofmann, Periculum beim Kaufe (Vienna, 1870) pp. 18-21. The rule in regard 
to risk of loss after a contract of sale is of great antiquity (see Hofmann, pp. 169-188), 
and perhaps the most satisfactory way of dealing with that rule is to regard it as a sur- 

12 








84 HARVARD LAW REVIEW. 


Connected with the right to refuse performance of a contract 
because the other party has not performed, is the right to have 
the contract rescinded or dissolved for that reason and any perform- 
ance already given restored if the nature of the case allow. If 
no performance by either party has been made, and performance 
by the party in default no longer can be made, either because the 
proper time has elapsed or for any other reason, it makes little prac- 
tical difference whether it is said that the other party has the right 
to rescind the contract or merely that he need not perform until he 
receives performance. The result is the same. But where per- 
formance has been partly rendered, or is still possible, the differ- 
ence is important. The right to rescind the transaction does, it is 
true, imply the right to refuse to perform without receiving counter 
performance, but the converse statement does not hold good. 

Roman law did not authorize dissolution of a sale because of 
non-payment of the price, and the same principle is applicable to 
the other consensual contracts under discussion.! If the seller 
trusted to the credit of the buyer he had no other remedy than 
a personal action for the price? In order to give the seller the 
right of rescission if the buyer failed to fulfil his obligations it 
was necessary to insert a special clause which was called /ex com- 
missoria. In later Roman law the buyer was allowed to rescind a 
sale without this special agreement in case the article sold had 
latent defects, but not simply because the seller had broken his 
contract.* 

Modern civil law has developed and in some respects changed 
the doctrines of the Roman law. 

In France it is well recognized that one party to a bilateral con- 
tract has the right to refuse performance until the other party has 
performed or offered to do so. This is called the right of reten- 
tion, being considered analogous to the right of a pledgee.© The 
Code Civil expressly gives the right only in the case of sales and 





vival in a particular class of cases of the early doctrine of the independence of mutual 
promises, indicated by the quotation from Varro, supra, in spite of the later develop- 
ment of a general doctrine of inconsistent nature. 

1 Windscheid, Lehrbuch, II. § 321, note 9. 

2 Actio tibi pretii, non eorum quae dedisti repetitio competit. C. 4. 38. 8. See 
also C. 4. 44. 14. 

8 Larombiére, III. 84; Moyle, Sale in Civil Law, 169; Hunter, Roman Law, sor. 

4 Larombiére, III.85; Moyle, Sale in Civil Law, 201; Hunter, RomanLaw, 498-502. 

5 Saleilles, Annales de Droit Commercial, VII. 25 ; Larombiére, III. 266. 
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in favor of the seller only,’ but it is not questioned that it exists in 
all bilateral contracts? 

This right, however, has been very little considered in French 
law, and has never received elaborate treatment by French writers. 
The reason for this is not far to seek. The right of one party toa 
bargain to rescind it for non-performance or imperfect performance 
by the other party, —a right which, as previously stated, did not 
generally exist in the Roman law, — had already by legal usage been 
greatly extended at the time when Pothier wrote,? and Article 1184 
of the Code Napoléon made the principle universal. That article 
made it an implied condition subsequent in every bilateral contract 
that each party satisfy his obligation to the other. The provision 
is unchanged in the Code Civil at the present day.* It is true the 
right of retention gives a technically different remedy and one which 
might possibly be more desirable in a particular case. But prac- 
tically the remedy of specific performance or that of rescission with 
damages seems to have been found sufficient. As a general rule 
these remedies afford more effective redress for the injured party 





1 Art. 1612. Le vendeur n’est pas tenu de délivrer la chose, si l’acheteur n’en paie 
pas le prix, et que le vendeur ne lui ait pas accordé un délai pour le payement. See 
also Arts. 1651, 1653, 1749, 2102-2104. 

2 Larombiére, III. 266; Saleilles, Ann. de Droit Comm. VII. 25. Indeed the lan- 
guage and illustrations of Larombiére indicate that it exists in all reciprocal obliga- 
tions, whether arising from contract or not. 

8 Contrat de Vente § 475. This was published in 1762. 

# Art. 1184. La condition résolutoire est toujours sous-entendue dans les contrats 
synallagmatiques, pour le cas ot l’une des deux parties ne satisfera point 4 son 
engagement. . 

Dans ce cas, le contrat n’est point résolu de plein droit. La partie envers laquelle 
Vengagement n’a point été exécuté, a la choix ou de forcer l’autre a l’exécution de la 
convention lorsqu’elle est possible, ou d’en demander la résolution avec dommages et 
intéréts. 

La résolution doit étre demandée en justice, et il peut étre accordé au défendeur un 
délai selon les circonstances. 

In this connection too should be noted : 

Art. 1610. Sile vendeur manque a faire la délivrance dans le temps convenu entre 
les parties, l’acquéreur pourra, a son choix, demander la résolution de la vente, ou sa 
mise en possession, si le retard ne vient que du fait du vendeur. 

Art. 1654. Si l’acheteur ne paie pas le prix, le vendeur peut demander la résolution 
de la vente, 

And there are analogous provisions in regard to exchanges in Arts. 1704, 1705. 

5 For instance, if one party after partly performing makes default, the most profit- 
able course open to the other party may be simply to do nothing. Dissolution under 
Art, 1184 involves return of whatever has been received. The negative right of reten- 
tion does not. 
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than those of the Roman or of the English law. He may have the 
contract dissolved with the result that he no longer is bound to 
perform, or, if he has already performed, that he gets back what he 
has given, in either case with damages, or he may have the other 
party compelled to perform, if that is possible! The right to have 
the contract dissolved, like the right of retention, applies to all 
bilateral contracts, though not absolutely without exception.? 

The provisions of the French law have some peculiarities of 
detail. In the first place, the dissolution is not effected by the 
mere non-performance of one party. An application to the court 
is necessary.2 This may be made by a defendant as a means of 
defending himself from a suit; * but the express provision of the 
statute is for a direct application by the party claiming dissolution. 
He would therefore normally be a plaintiff rather than a defendant. 
Nor is the mere non-performance of the defendant sufficient foun- 
dation for a suit for dissolution. The party claiming dissolution 
must first put him in default by legal summons to perform or by 





1 In France, as well as in Germany, the right to specific performance of obligations 
is only limited by actual impossibilities. There are not technical difficulties in addi- 
tion, as in English law. 9 HARVARD LAW REVIEW, 78, n. 2. 

2 In sales of movable property, if the buyer becomes bankrupt after acquiring pos- 
session of and before paying for the goods, the seller cannot have the sale dissolved 
and thereby regain the goods. Cour de Cassation, 13 Mar. 1888, Journal du Palais, 
1890, 1, 393. ‘This doctrine applies to incorporeal movables. Cass. 3 Mar. 1890, Jl. du 
Pal. 1891, 1, 140. But in general, bankruptcy leaves unchanged the rights given by 
Art. 1184; one who has made a lease or exchange of property or a sale of immovable 
property may have the transaction dissolved for non-performance by the other party 
due to bankruptcy, even after transfer of possession and title. See note to case last 
cited. In case of bankruptcy before delivery of the goods, the syndic may take them 
on paying the contract price. If he refuses to do this, the seller may have the contract 
dissolved. Whether he is also entitled to a claim for damages, provable against the 
bankrupt’s estate, has been somewhat disputed. In Belgium this right is allowed. 
Cass. Belgique, 7 Feb. 1889; Jl. du Pal. 1890, 2, 1, and a similar decision is Paris, 
4 Mar. 1886, Jl. du Pal. 1887, 1, 194. But the rule in the French Cour de Cassation is 
otherwise, Cass. 16 Feb. 1887, Jl. du Pal. 1887, 1, 353 (reversing the decision of the 
Cour de Paris just cited); Cass. 8 Apr. 1895, Jl. du Pal. 1895, 1, 268. This general 
question is elaborately considered, including references to the legislation of other 
countries in Des Droits du Vendeur a livrer dans la Faillite de l’Acheteur, by C. Apple- 
ton (Paris, 1887). 

There are some minor exceptions also to the general rule of Art. 1184, Larombiére, 
III. 108; Code Civ. Art. 1978. ; 

8 Thus a master cannot dismiss summarily a servant or employee whose conduct is 
unsatisfactory before the expiration of the time fixed by the contract of employment. 
The master must apply to the court to have the contract dissolved. Cour de Paris, 
1 Feb. 1873, Jl. du Pal., 1873, 444. 

* Saleilles, Annales de Droit Comm. VII. 25. 
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some equivalent act.! The very nature of some contracts, however, 
is such that mere non-performance necessarily involves default. If 
performance to be effectual must be before a certain day or fixed 
time, for instance if the contract was for furnishing provisions to a 
ship which was to sail on a fixed day, the mere lapse of time without 
performance puts the debtor in default.2 The same result follows 
if performance is promised at the creditor’s domicile or some speci- 
fied place other than the debtor’s domicile, and at the time when 
the debtor should perform he is not at the agreed place prepared 
todo so.2 Again, if the debtor by his words or conduct has given 
the creditor cause to believe performance would not be made, this 
will serve instead of a formal putting in default. The debtor can- 
not take the objection that his adversary has not done what his 
own conduct had authorized him not to do.* Finally, it may be 
expressly stipulated in the contract that in case of non-performance 
there shall be dissolution de plein droit’ The effect of this provi- 





1 Art. 1139. Le débiteur est constitué en demeure, soit par une sommation ou par 
autre acte équivalent, soit par l’effet de la convention, lorsqu’elle porte que, sans qu’il 
soit besoin d’acte et par la seule échéance du terme, le débiteur sera en demeure. 

In commercial matters a letter or telegram has been held to serve to put a party in 
default. Rouen, 23 Dec. 1880, Jl. du Pal. 1882, 1095; Paris, 6 Nov. 1874, Jl. du Pal. 
1877, 1026, and note; but the contrary was held in Paris, 1 Dec. 1874, Jl. du Pal. 1877, 
1026. See also Caen, 13 March, 1876, Jl. du Pal. 1877, 1027. It must be subsequent 
to the expiration of the time fixed by the contract for performance, and must be a 
demand for performance and not look primarily to a dissolution of the contract. 
Rouen, 23 Dec. 1880, Jl. du Pal. 1882, 1095. 

2 Larombiere, III. 149. Similarly where the performance of a contract necessarily 
requires time, as to cut standing timber, failure to begin the work until it has become 
impossible to complete it in a reasonable time makes formal putting in default un- 
necessary. Cass. 17 Feb. 1869, Jl. du Pal. 1869, 386. See also Rennes, 10 Dec. 1875, 
Ji. du Pal. 1876, 1014. But if the contract merely specifies that wheat is to be delivered 
in a certain month, the seller must be put in default formally before the buyer can have 
the sale dissolved. Rouen, 23 Dec. 1880, Jl. du Pal. 1882, 1095. 

8 Larombiére, III. 150. 

4 Ibid. 152. 

5 This clause is legal, but it must be expressly stated. If the contract provides 
merely that there shall be dissolution for non-performance this is take: to be but an 
expression of what the law implies. Larombiére, III. 152. In regard to immovable 
property, further, by Art. 1656 of the Code Civil, even though it is stipulated in the 
contract that there shall be dissolution de slein droit it is still necessary to put the 
delinquent formally in default, unless it is also stipulated that dissolution shall be 
“sans sommation ou mise en demeure.” In contracts relating to movable property the 
better view is that these last words are unnecessary: Cass. 29 Nov. 1886, Jl. du Pal. 
1887, 1, 137 and note. 

The contracting parties may also agree that the contract shall not be dissolved for 
non-performance, or only for non-performance of a certain kind. Larombiére, III. 113. 














88 HARVARD LAW REVIEW. 


sion is more than to make it unnecessary to put the debtor in 
default, though that effect it has. It deprives the court of any dis- 
cretion in decreeing dissolution or granting the defendant delay. 
The only question the court can consider is whether the contract 
has been broken.! 

Except in the case of contracts which are expressly made sub- 
ject to dissolution de plein droit, the plaintiff has no absolute right 
to have the contract dissolved. If the failure to perform is 
merely delay, and the contract still admits of substantial perform- 
ance,” the defendant, if he sees fit, may perform, pending the action, 
at any time before judgment of dissolution is pronounced. Indeed, 
by taking an appeal, he may perform after that time, that is until 
judgment on appeal.* By the express provision too of the article 
of the code under consideration (1184), the court may grant such 
delay as it sees fit within which the defendant may perform.* This 
may be done by delaying to give judgment, or judgment may be 
given with a proviso that it shall not take effect for a certain time, 
or subject to the condition that the defendant fails to perform within 





1 Larombiére, III. 155; Aubry-Rau, Cours de Droit Civil Frangais (4th ed.), IV. 
§ 302, b; Cass. 2 July, 1860, Jl. du Pal. 1860, 1101. But it does not make application 
to the court unnecessary to secure dissolution, Aubry-Rau, IV. § 302, b; Larombiére, 
III. 149, though this view was maintained by the older writers. See authorities cited 
above. 

Besides the case where it is part of the contract that the dissolution shall take place 
de plein droit, in sales of chattel property the seller has, by a particular provi- 
sion of the Code (Art. 1657), an absolute right to have the contract dissolved without 
delay. This provision is only in favor of the seller. A buyer has not a corresponding 
right in case of the seller’s default. In such sales, if goods ought to be taken by the 
buyer in instalments, failure to take one instalment gives rise to a right te have the 
whole contract dissolved, as it is held to be indivisible for this purpose. Larombiére, 
IIT. 147, 148. 

2 In Cass. 13 Feb. 1872, Jl. du Pal. 1872, 133, there was involved a contract for the 
manufacture of cloth. The manufacturer was prevented by war from furnishing the 
goods at the stipulated time. The buyer sued for dissolution of the contract with dam- 
ages while the manufacturer claimed to be wholly released from the contract by impos- 
sibility. It was held that the parties not having made it appear that the time was 
essential, it could be performed after the interruption caused by the war had ceased, 
and specific performance was ordered. 

8 Larombiére, III. 144; Demolombe, Traité des Contrats, II. § 515 e¢ seg. In 
Holland, however, it is held that by putting a delinquent party to a contract formally 
in default, the other party acquires a right to have the contract dissolved, which can- 
not be destroyed by subsequent performance. See a decision of the High Court of the 
Netherlands, 14 Dec. 1893, Jl. du Pal. 1894, 4, 29. 

4 There is a special provision to the same effect in regard to sales of immovable 
property, contained in Art. 1655 of the Code Civil. 
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a certain time. But one delay is allowable, however. The court 
cannot extend the period originally granted? 

The nature of some contracts is such that, though there is no ex- 
press provision for the case in the Code Civil, delayed performance 
or offer of it need not be accepted and will not always avert the 
dissolution of the contract. If the contract relates to a mercantile 
matter,® especially if it is for the purchase and sale of commodities 
which fluctuate in price from day to day,‘ or if for any reason the 
exact time specified in the contract is of importance, a stricter rule 
prevails. In such cases the normal and proper course to be taken by 
a party to a contract who wishes to avoid it because of the failure 
of his co-contractor to perform at the time specified in the contract, 
is immediately to make formal demand for performance, and, not 
receiving it, to give notice that if performance is not rendered 
within a stated short time, the dissolution of the contract will be 
claimed. The time thus fixed is not necessarily conclusive; the 
court may grant such delay as seems to it proper under the circum- 
stances,> and although no time is fixed in the formal demand for 
performance, subsequent offers to perform not made within a time 
reasonable under all the circumstances of the case may be refused 
and dissolution of the contract insisted upon. Nevertheless it is 
well to specify in the demand the extreme period of time within 
which performance will be accepted.’ In contracts for the delivery 
of merchandise twenty-four hours is fixed by custom as a reasonable 
time.’ 

Analogous to the case of performance delayed beyond the stipu- 
lated time is the case of an offer of performance, imperfect or 
incomplete, from other causes than delay. It is laid down that 
where the agreement consists of a positive engagement to do or 
give a particular thing, the performance being single and indivis- 
ible, the agreement may be dissolved if the engagement is not 





1 Larombiére, III. 145, 146. 

2 Ibid. 

8 Paris, 12 Aug. 1870, Jl. du Pal. 1872, 756. 

* Paris, 30 Jan. 1873, summarized in Sirey & Gilbert’s annotated Code Civil, J 33 of 
note to Arts. 1609-1611. 

5 Bordeaux, 8 Aug. 1829, summarized in J 17 of the note above referred to; Cass. 
15 Apr. 1845, Jl. du Pal. 1845, 1, 591. 

6 Paris, 12 Aug. 1870, Jl. du Pal. 1872, 756. 

7 See Cass. 13 June, 1876, Jl. du Pal. 1877, 413. 

8 Paris, 12 Aug. 1870, Jl. du Pal. 1872, 756. 
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exactly fulfilled! Buta slight deficiency or excess in the amount 
of a quantity of goods forming the subject matter of a contract is 
held not to warrant its dissolution.? 

If the defendant fails to perform seasonably or within any period 
of delay granted by the court, the contract must ordinarily be 
dissolved. Though the defendant’s non-performance was due to 
supervening impossibility, which would excuse him from liability in 
damages, the plaintiff is none the less entitled to such dissolution.‘ 
If, however, by accidental mischance it had become impossible 
for the performance to be made at the stipulated time merely, the 
cause of the delay would be taken into consideration by the court 
and greater leniency in granting delay would be shown than if the 
delay were wilful. But in such a case if by special agreement or 
the nature of the case performance must necessarily take place, if 
at all, at the time originally fixed, delay, though caused by acci- 
dent, is fatal.5 





1 Larombiére, III. 96; Aubry-Rau, IV. 83, § 302. Compare Demolombe, II. §§ 498, 
499. In Cass, 12 Apr. 1843, Jl. du Pal. 1843, 2, 8, the plaintiff was held entitled to the 
dissolution of a contract to buy a steam engine because the defendant delivered it with- 
out a smoke-stack. It was held immaterial that the deficiency could be easily supplied 
and that therefore damages would be a sufficient indemnity. In Cass. 4 Dec. 1871, Jl. 
du Pal. 1871, 589, it was held of no avail that the seller-after having made an offer of 
defective goods, subsequently put them in satisfactory condition ®and offered them 
again. Ina later stage of the same case, Aix, 8 Aug. 1872, Jl. du Pal. 1873, 1088, the 
court refused to give effect to a custom by which goods if above a minimum quality, 
though below that stipulated for in the contract, must be accepted by the buyer, with 
a money indemnity for the deficiency in quality. If goods are to be made according 
to sample, non-conformity to the sample affords ground for dissolving the bargain. 
Rouen, 22 July, 1872, Jl. du Pal. 1873, 1086; Cass. 20 Jan. 1873, Jl. du Pal. 1873, 1161; 
Rouen, 26 July, 1878, Jl. du Pal. 1878, 1127. 

The principle seems to have limits, however. In Cass. 4 Mar. 1872, Jl. du Pal. 1872, 
1140, there was involved a contract for sub-letting an apartment and shop, and for the 
sale of certain articles of furniture in the shop. One of these articles was not delivered. 
It was held that the agreement for the sale of the furniture was merely an accessory 
stipulation, and failure to deliver one article did not afford ground for dissolution of the 
bargain. 

2 Cass. 12 Feb. 1877, Jl. du Pal. 1877, 782. See also { 37 of the notes to Arts. 1612, 
1613 in the annotated Code Civil of Sirey and Gilbert. 

8 If the contract is divisible in its nature the court may in its discretion dissolve it 
as to part only. Cass. 26 Apr. 1870, Jl. du Pal. 1870, 663. 

# Larombiére, III. 92; Aubry-Rau, IV. § 302, 83, and note 82; Demolombe, II. 
§ 497; Cass. 30 Apr. 1878, Jl. du Pal. 1879, 493; Cass. 14 April, 1891, Jl. du Pal. 1894, 
I, 391. Inthe case last cited the defendant, the lessee of a vineyard, was prevented 
from carrying out the.stipulations of the lease by an invasion of phylloxera. The 
lessor was held entitled to have the lease dissolved. 

5 Larombiére, III. 93. 
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Even though the plaintiff himself was guilty of the first breach 
of the contract, and this breach was the reason that the defendant 
subsequently committed a breach the plaintiff may have the con- 
tract dissolved. The defendant may in such a case, it is said, sus- 
pend the execution of his agreement until the plaintiff performs, 
but he may not be guilty of a positive infraction of the agreement, 
if he does not want it dissolved. If he is guilty of such a posi- 
tive infraction, the plaintiff may have the contract dissolved though 
he is liable in damages for his own prior breach of contract. 

There is nothing in the words of article 1184 to indicate that 
part performance of a contract by the party ultimately guilty 
of a breach affects the right of the other party to have the con- 
tract dissolved. But the obvious harshness of applying the rule 
universally has led to exceptions, the extent of which has not been 
and perhaps from the nature of the case cannot be very exactly 
defined, though some definition has been attempted. On the 
one hand it has been said that non-performance of a stipulation 
which is purely accessory and independent of the principal con- 
tract cannot afford ground for dissolution, such non-performance 
being sufficiently made good by damages.? Also if the infraction 
is of a purely negative stipulation the judge will weigh the gravity 
of the breach, and if not of serious importance will allow the in- 
jured party damages only. And in any case a breach of trifling 
importance will not justify a claim for dissolution.* Further, if the 
performance has not become impossible, either because time was 
of the essence of the contract or for other reason, the court by 





1 Larombiére, III. 102; Cass. 8 Jan. 1850, Jl. du Pal. 1850, 2, 100. In this case the 
plaintiff, the owner of mining rights, had entered into a contract with the defendant, 
by which the defendant was given the right to carry on mining operations but agreed 
among other things not to do so before being authorised by the prefect — this author- 
ization being essential by law. The plaintiff, among other things, agreed to take the 
steps necessary to secure the authorization. He subsequently refused to do so, and 
the defendant thereupon began to mine. It was held that the plaintiff was entitled to 
have the contract dissolved, but without prejudice to the defendant’s claim for damages. 
_ 2 Cass. 29 Nov. 1865, Jl. du Pal. 1866, 32; Amiens, 3 Aug. 1881, JI. du Pal. 1882, 1, 
695. Demolombe, II. § 498-500, is of opinion that even in such a case the court 
may grant dissolution, but that it has discretion to refuse. 

8 Cass. 26 May, 1868, Jl. du Pal. 1868, 890. In this case the defendant had sold 
the plaintiff his stock-in-trade and business, agreeing not to compete. He was subse- 
quently guilty of some acts of competition which caused little damage. The court held 
that the plaintiff could not have the bargain dissolved. See also the case stated in 
note 2, p. 92. : 

4 Larombiére, III. 95. Cass. 29 Nov. 1865, Jl. du Pal. 1866, 32; Cass. 10 June, 
1856, Jl. du Pal. 1857, 867. 

13 
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granting the defendant a delay may avoid a dissolution of the con- 
tract... Perhaps the most difficult case is where the infraction in 
question is a serious one and of an essential part of the agreement, 
but where so much that cannot be undone has been done under 
the contract, that serious injustice would arise if the contract were 
dissolved. It seems probable that the court would deal with such 
a case as equity required, without allowing itself to be hampered 
by general rules.? 

Non-performance of one contract may even afford ground for 
dissolution of another, but only in case the two agreements are 
related to each other, as, if the making of one was the considera- 
tion of the other.’ 

The injured party may waive or renounce his right to a dissolu- 
tion of the contract either expressly or by conduct irreconcilable 
with the idea of an intention to exercise or reserve the right. 
The fact that a plaintiff has previously brought action for the 
enforcement of a contract and obtained a decree that it be spe- 
cifically carried out does not, however, operate as a waiver of the 
right to bring a subsequent action for dissolutions Nor does 
merely receiving performance without objection necessarily imply 
a recognition of the validity of the performance and hence operate 
as a bar.® 





1 Larombiére, III. 96. Mere delay in the absence of special circumstances, it is 
said, cannot in the nature of things be better repaired than by, performance, even 
though it be tardy, if nothing in the agreement forbids. 

2 Paris, 21 Apr. 1896, Jl. du Pal. 1897, 2, 9. In this case the Théatre Francais 
sought an injunction and conditionally the dissolution of its contract with Coquelin the 
elder. By this contract the actor had bound himself, among other things, to act no- 
where except at the Théatre Frangais. The latter agreed among other things to pay 
the actor a retiring pension after a specified period. The contract was carried out on 
both sides for more than twenty years, and Coquelin had become entitled to his 
retiring pension, when he asserted the right to act elsewhere. The court granted an 
injunction and damages for every breach of the agreement, but refused to dissolve it. 
See further Cass. 14 Apr. 1891, Jl. du Pal. 1894, 1, 391; Cass. 11 Apr. 1888, Jl. du Pal. 
1888, 1, 520; Cass. 29 Nov. 1865, Jl. du Pal. 1866, 32. 

8 Larombiére, III. ror. 

4 Cass. 27 Mar. 1893, Jl. du Pal. 1896, 1, 443; Larombiére, III. 209. This was 
otherwise in the Roman law. The seller in demanding the price was held to have 
waived the right of rescission bargained for by a commissory pact, and conversely if he 
demanded rescission he waived his right to demand the price: Si venditor pretium 
petat legi commissariae renunciatum videtur, nec variare et ad hanc redire potest, D. 
18. 3. 7-; Papinianus ... scribit... mec posse si commissoriam elegit postea variare. 
D. 18 3. 4. § 2. 

5 Paris, 18 Mar. 1870, Jl. du Pal. 1870, 1179. Saleilles, Ann. de Droit Comm. VII. 
42. In contracts of sale the seller is liable for latent defects, Code Civ., Art. 1641, even 
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Although the literal construction of Art. 1184 might seem to 
lead to a different conclusion, a party seeking a remedy for breach 
of contract by the other party is entitled to appropriate damages as 
well in the case where he seeks or is awarded judgment that the 
contract be specifically enforced as in the case where he asks that 
the contract be dissolved.’ 

Analogous to the case where a party to a contract has failed to 
perform his obligations, is the case where before the time fixed for 
such performance, it becomes certain or probable from a party’s 
words, actions, or circumstances that he will not perform when the 
time arrives. The French code contains no general provision for 
this sort of case. There are, however, special provisions which 
cover part of the ground. Supervening insolvency or a diminution 
by a debtor of any security given to the creditor by him deprive 
him of any term of credit given by the contract. The creditor can 
demand concurrent performance, unless the debtor will give him 
security.2, Again in the case of sales not only a buyer who is 
vexed by an action in regard to the subject matter of the sale, but 
one who has reason to fear being vexed in the future by such an 
action may suspend payment of the price until the seller puts a 
stop to the cause of the trouble or gives security. In a case of 
threatened non-performance not within these special provisions it 
seems probable that the court would grant an appropriate delay, 
and if the threat then had become a reality decree a dissolution, 
otherwise not.‘ 

Judgment for dissolution when given takes effect by relation 





though not aware of them himself, Art. 1643; but not for defects which the buyer might 
discover by examination, Art. 1642. 

1 Larombiére, III. 140. The Italian Codice Civile, Art. 1165, which is otherwise 
a literal translation of Art. 1184 of the French Code Civil, avoids the ambiguity of the 
latter by adding the words “in ambedue i casi” after the provision for damages. 

2 Code Civil, Arts. 1188, 1613; Cass. 9 Jan. 1854, Jl. du Pal. 1856, 2, 552; Paris, 
22 Jan. 1856, Jl. du Pal. 1856, 1, 217. This provision is not confined to cases of actual 
bankruptcy. If a buyer’s solvency is so precarious as to make payment by him doubt- 
ful it is enough. Paris, 11 July, 1853, Jl. Pal. 1853, 2, 376. But merely the seller’s 
fears or a report of the buyer’s insolvency will not justify a refusal to deliver. Cass. 
26 Nov. 1861, Jl. du Pal. 1862, 332; Cass. 24 Nov. 1869, Jl. du Pal. 1870, 280; Cass. 
8 Aug. 1872, Jl. du Pal. 1870, 157. 

8 Code Civil, Art. 1653. But if the difficulty affects only a small part of the prop- 
erty sold, the buyer cannot retain the whole price, but only a portion corresponding to 
the value of that part. Troplong, Vente, II. § 612. The threat or fear of eviction is 
not ground for dissolution of the sale but only for delay in paying the price. Cass. 2 
Jan. 1839, Jl. du Pal. 1839, 1, 18. 

4 Larombiére, III. 100. 
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from the date of the contract, and each party is bound to return 
what he has received. Each may, however, retain what he has 
received until the other party concurrently makes return. If 
return is impossible, damages are awarded instead ;3 but one who 
has put it out of his power to return what he has received cannot 
ask for dissolution, though it may be decreed at the suit of the 
other party.* 


The wide influence of the Code Napoléon on the legislation of 
other countries has made the preceding discussion of the law of 
France applicable not to that country alone. In Belgium the Code 
Napoléon as such is in force, and the law of the country is re- 
garded as French law.® In Holland the Code Napoléon is the 
foundation of the civil code in force, and Art. 1302 of the latter 
corresponds to Art. 1184 of the former.6 In Italy the Codice 
Civile has the same basis. Art. 1165 of the latter corresponds 
to the French Art. 1184,’ and Art. 1469 to the French Art. 
1612.2. In Baden and some of the German Rhine provinces the 
Code Napoléon is still in force.® In Spain the first part at 
least of the French Article 1184, authorizing dissolution of a con- 
tract for breach seems to have been early adopted” and the pro- 
vision was carried across the ocean in that form to Mexico, Peru, 
and doubtless other Spanish-American colonies." In Spain itself, 





1 Cass. 31 Dec. 1856, Jl. du Pal. 1857, 337; Cass. § Dec. 1881, Jl. du Pal. 1882, 248. 

2 Cass. 2 June, 1886, Jl. du Pal. 1890, 1, 930. 

8 Cass. 14 Dec. 1875, Jl. du Pal. 1877, 31. 

£ Bordeaux, 7 Mar. 1845, Jl. du Pal. 1846, 2, 67. 

5 Saleilles, Ann. de Droit Comm. VII. 27; Zachariaé von Lingenthal und Crome, 
Handbuch des Franzésischen Civilrechts (8th ed.), I. 49, note 4. 

6 Zacharia von Lingenthal, I. 49, n. 4. A decision of the High Court of the Nether- 
lands, 14 Dec. 1893, Jl. du Pal. 1894, 4, 29, shows a minor difference between the law of 
the Netherlands and France referred to, ante, p. 88, n. 3. 

7 The Italian article is a literal translation of the French, except that four words are 
inserted for greater clearness. See ante, p. 93,n.1. Giorgi, Teoria delle Obbligazioni, 
TV. 202, n. 3. 

8 Giorgi, IV. 203. 

® Aubry-Rau, I. 20; Entscheidungen des Reichsgerichts, I. 217. 

10 Schmidt, Law of Spain and Mexico, 2, 96. “If the contract be synallagmatic, or 
one by which the contracting parties have assumed reciprocal obligations, the failure 
of one to comply with his agreement entitles the other to demand the rescission of the 
contract.” 

11 Schmidt, 98: Code Civil Méxicain, Résumé analytique, R. de la Grasserie (Paris, 
1895), 114; Code Civil Péruvien, Résumé analytique, R. de la Grasserie (Paris, 1896), 
166. The Mexican Code also expressly provides a right to recover damages in con- 
nection with the dissolution of the contract, and gives a right specific performance as 
an alternative. 
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however, Art. 1124 of the latest Civil Code,’ contains in substance 
the whole of the French Art. 1184, and the French Art. 1612 
is repeated in the Spanish Art. 1466. In Poland the Code Na- 
poléon was introduced and is still in force for the most part.2 In 
this country the Code of Louisiana, drawn chiefly from the same 
source, repeats, almost literally, the provisions of the French law 
on the matter in question.? And in Lower Canada the Civil Code 
allows at least a general right to treat a broken contract as dis- 
solved.* 

In Germany (except in the Rhine country where French law 
prevails), the law so far as it is not changed by statute, following 
the rule of the Roman law, denies to one party to a bilateral con- 
tract the right to withdraw from it or treat it as dissolved because 
of breach of the contract by the other party.® Breach of express 
or implied warranty of goods sold authorises this remedy and it is 
also allowed where performance by the party in default has no 
longer any value for the other party. Further, where performance 
has become impossible by lapse of time or other reason, in effect, 
if not in name, the aggrieved party by refusing to perform until he 
receives performance secures the same result.° But many cases 





1 Promulgated July 24, 1889. 

2 Lehr, Droit Civil Russe, Introduction ; Zacharia von Lingenthal, I. 50; Foucher, 
Code Civil de Russie, Art. 890. 

8 Arts, 2046 and 2047 are equivalent to Art. 1184; and Art. 2487 is equivalent to 
Art. 1612 of the French Code. Arts. 1911 ef seg. of the Louisiana Code provide for 
formal methods of putting a party in default, similar to those of the French law. 
Specific performance is not allowed in Louisiana when compensation can be made in 
damages. Code, Art. 1927; Mirandona v. Burg, 49 La. An. 656. 

+ Art. 1065 provides that the party aggrieved may have damages, or specific per- 
formance if that is possible “or that the contract from which the obligation arises be 
set aside.” Art. 1066 allows him to “ require also that anything which has been done 
in breach of the obligation shall be undone, if the nature of the case will permit.” 

5 Although Windscheid regards the right to treat a contract as dissolved and re- 
cover back whatever has been given under it because of the failure of the other party 
to perform, as contrary to the fundamental principles of the bilateral contract, in that 
a promise or right of action is all that has been bargained for and that is still enforce- 
able (Lehrbuch, II. § 321, 2, note 10), yet he maintains_that the doctrines of the mod- 
ern law in regard to mistake necessarily lead to the conclusion that not only one who 
performs under the mistaken idea that the other party has already performed, but also 
one who performs under the mistaken expectation that the other party is going to per- 
form, is entitled to treat the contract as dissolved and recover what he has given. 
Lehrbuch, II. § 321, 2, note 10 a. But, as Windscheid himself admits, the prevailing 
view is otherwise. For this see Dernburg, II. § 21, note 6; Romer, in Zeitschrift fiir 
Handelsrecht, XIX. 123. 

6 See cases in note 2, p. 96. 
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are outside these limits.1 The right to treat the contract as dis- 
solved may be secured by special agreement (Lex commissoria),? 
and in some of the states of Germany, notably Prussia,® the rule 
of the common law has been changed. 

Imperial legislation, also, whenever it has dealt with the subject, 
has enlarged the scope of the right in question. Thus the com- 


’ 





1 In a decision of the Amtsgericht, Celle, 1 July, 1879, Seuffert’s Archiv, XX XV. 
19, the plaintiff agreed to sell and the defendant to buy real estate. A small instal- 
ment of the price was paid and the rest was deferred. Possession was to be given on 
payment of the second instalment of the price. This was not paid and possession was 
not given, and the defendant became wholly irresponsible financially. Two years or 
more later the plaintiff sued for the dissolution of the contract, alleging these facts, 
and that he was unable to sell his property while the contract was in force. The suit 
was dismissed. The remedy sought, it was said, is only permissible when, owing to 
the default, performance of the contract is no longer valuable. Ifa party wishes the 
right to dissolve a contract in any case of breach he must make a commissory pact. 

Nearly as strong a case is a decision of the Oberlandesgericht, Cassel, 9 Apr. 1891, 
Seuff. Arch. XLVII. 147, where the seller, after making one offer of performance, 
which on suit was held insufficient, was allowed to enforce specifically a contract for 
the sale of land, though it was more than four years and a half after the contract be- 
fore a proper offer was made by the plaintiff. See, however, contra, a decision of the 
Obergericht, Wolfenbuttel, 2 Oct. 1877, Seuff. Arch. XXIII. 404. 

In a decision of the Reichsgericht, 15 June, 1896, Seuff. Arch. LII. 144, it appeared 
that the plaintiff bought from the defendant the business of publishing the Munich 
Directory, part of the payment being deferred. The plaintiff made default in an instal- 
ment of the price, and the defendant at once started a rival publication. The plaintiff 
sued for the suppression of this and for damages. The defendant made counterclaim 
for the unpaid price. The court held the plaintiff could not recover because he had 
not performed. The defendant could not treat the contract as dissolved, but as he had 
made performance impossible, he could only recover the value of what he had given 
and the burden was upon him to prove what this was and that it was more than he had 
received. 

See also a decision of the Oberstgerichtshof fiir Bayern, 30 Apr. 1875, Seuff. Arch. 
XXXI. 158. 

2 See Biirgerliches Gesetzbuch, §§ 346-361. If one entitled by commissory pact to 
dissolve a contract, and also entitled to sue for its breach, manifests a definite election 
of one right (as by suit) he loses the other as in the Roman law (see amie, p. 92, n. 4). 
Reichsgericht, 21 May, 1897, Seuff. Arch. LII. 425. But it was held in this case that a 
dunning letter after default was not a definite election to abide by the contract. 

In a decision of the Oberamtsgericht, Wiesbaden, 19 Dec. 1856, Seuff. Arch. XI. 
No. 232, it was held that in the case of perishable goods the agreement upon a fixed 
time within which the contract must be fulfilled indicates an intention to allow either 
party to withdraw from the contract for default of the other in performing within this 
time. A similar decision as to goods intended for consumption or resale and subject 
to frequent change of price is that of the O. A. G. Miinchen, 21 July, 1856, Seuff. Arch. 
XI. No. 141. The court, distinguishing the case from a contract in regard to land, say 
the non-performance is not simply mora but breach of contract. 

8 Forster-Eccius, Preussisches Privatrecht (4th ed.), II. 90 (note 75), 307, 318; 
Entsch. R.G. XXXVI. 222; Seuff. Arch. XXIV. No. 228; Ibid. XXI. No. 114. 
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mercial code, or Handelsgesetzbuch, makes important provisions 
in regard to contracts of sale coming under the head of commercial 
transactions.’ If, in such contracts, the buyer is in default with 
the price and the goods have not been delivered, the seller has 
among other remedies that of acting as if the contract had never 
been entered into.? If the seller is in default the buyer has a 
similar right, and in this case it is not essential that the contract 
should not have been fulfilled by the party also who is not in 
default.2 Whatever has been given under the contract must be 
returned. If a party wishes to avail himself of this right he must 
give the other party notice of the fact after performance is due, 
and if the nature of the case allows it, grant a specified term for 
performance.’ This is unnecessary where the contract itself pro- 
vides that the goods shall be delivered at a time certain or within 
a fixed period; and in such a case prompt notice must be given 
if it is intended to compel the defaulting party to specific perform- 
ance, rather than to the payment of damages or the dissolution 
of the contract. If performance on both sides is divisible, a party 
can only withdraw from the unfulfilled portion of the contract.’ 
Besides being applicable to but a limited number of cases, the 
value of the remedy of withdrawing from the contract or treating 
it as dissolved is much decreased by the rule that one who adopts 
this remedy not merely frees himself from any obligation to per- 
form, but discharges the other party from liability in damages for 
failure to perform. The remedy is, therefore, of practical value 





1 Such contracts are substantially contracts for the purchase and sale of personal 
property in order to resell it, whether in the same form or not. Handelsgesetzbuch, 
Art. 271, 272; Hahn, Commentar zum Handelsgesetzbuch, II. 3-42, 76. 

2H. G. B. Art. 354; Hahn, II. 352. 

3H. G. B. Art. 355; Hahn, II. 359. 

* Hahn II. 358. 

5 H. G. B. Art. 356; Hahn, II. 363. 

6 H. G. B. Art. 357; Hahn, II. 375. 

7H. G. B. Art. 359; Hahn, II. 390. But he may withdraw from vtiiniiniin of all 
the remaining instalments. Failure by either the buyer or seller to perform as to any 
instalment justifies the other party in refusing to deliver or receive any further instal- 
ments. Reichsoberhandelsgericht, 7 Mar. 1871, Entsch. II. 84; 14 Mar 1874, Entsch. 
XIII. 78; 21 Mar. 1874, Entsch. XIII. 102; § Apr. 1875, Entsch. XVI. 190, 193 ; 
Oberlandesgericht, Braunschweig, 9 Jan. 1891, Seuff. XLVI. 339. 

In a decision of the R. O. H. G. 25 Jan. 1873, Entsch. VIII. 423, it was even held 
that failure on the part of the seller to deliver the stipulated quantity, justified refusal 
to pay for what had been delivered until the remainder was delivered, though the 
price was not a lump sum. 

8 Hahn, II. 358; Entsch. des R.O.H. G. XVII. 422, 13 Feb. 1875; Entsch. des 
Reichsgerichts, XX XIX. 170, 11 May, 1897. 
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only when the party seeking it has made a bad bargain, and is 
consequently not damaged by the loss of it. Further a party who 
has received anything under a contract cannot treat it as dissolved 
unless he is able to return uninjured what he has received.1 

After January 1, 1900, statutory rules will be of wider applica- 
tion. On that day a practically complete codification of German 
law will take effect. The present Handelsgesetzbuch will be super- 
seded by a new one, and the Biirgerliches Gesetzbuch, which has 
been in process of formation for nearly twenty years, will become 
operative. Owing to the general provisions of the Biirgerliches 
Gesetzbuch, the new Handelsgesetzbuch does not contain’ the spe- 
cial provisions of the previous one. Commercial contracts are thus 
made, so far as the matter in question is concerned, subject to the 
same rules as other contracts. One special provision, however, is 
retained. If a commercial sale provides for delivery at a fixed time 
or within a fixed period, the buyer may withdraw from the contract 
if delivery is not made promptly; and if he desires specific per- 
formance instead of damages or dissolution of the contract, he must 
notify the other party promptly.” 

The provisions of the Biirgerliches Gesetzbuch will generally 
enable a party to a contract to treat it as dissolved for non- 
performance by the other side.2 Unless he himself has parted 
with something under the contract which he wishes to recover, his 
attitude if he avails himself of the remedy will be that of a defend- 
ant, not as in France that of a plaintiff. In some cases, however, 
no such right is given. Certainly where the plaintiff's default in 
performance whether total or partial may still be made good, time 





1 Thus temporary use of a machine debars the buyer from returning it after it has 
proved unsatisfactory. Case last cited. 

2 § 376. This corresponds to § 357 of the present H. G. B. 

8 § 325 provides that in case the entire performance due from one party becomes 
impossible because of circumstances for which he is responsible, the other may claim 
damages for the non-performance or withdraw from the contract. The same is true in 
case of partial impossibility where the part performance which is possible has no value 
by itself to the party receiving it. § 326 provides that in case a party to a contract is 
in default the other party may set a fixed time with the declaration that he will not 
accept performance after that date. If performance does not follow within the time 
specified, he may claim damages for non-performance (he cannot claim specific per- 
formance) or withdraw from the contract. The provision of § 325 in regard to part 
performance also applies here. Further, if the performance of the contract is of no 
value to the party to whom it is due in consequence of delay in offering it he has 
the rights given by § 326 without the necessity of fixing a period of grace. § 454 con- 
tains the limitation that if a seller has fulfilled the contract on his part and given credit 
for the price, he cannot thereafter withdraw from the contract. 
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neither being of the essence from the nature of the contract or 
because of notice given as provided by § 326, the defendant must 
protect himself in some other way. And even where the contract 
may be treated as dissolved, here as in the case of the provisions 
of the Handelsgesetzbuch, there is no right given the party ag- 
grieved to make good a claim for damages. Nor can he, presum- 
ably, treat the contract as dissolved unless he can return what he 
has received. 

In spite of the statutory provisions just considered, therefore, the 
negative right of refusing to perform unless or until the other 
party shall do so retains and is likely to retain its importance. 
It has been a well recognized right for a long time, and for more than 
a century there has been active discussion in regard to it under the 
name of the exceptio non adimpleti contractus The discussion? 
has for the most part turned rather on the theoretical nature of 
the defence than on its practical applications. The main point in 
dispute has been whether it is part of the plaintiff's case to allege 
and prove performance. It seems to have been generally con- 
ceded from the outset that the plaintiff in order to win his case 
must prove performance, and it has been general practice at least 
for the plaintiff's declaration or complaint to contain an allegation 
of performance.’ The natural inference would be that the allega- 
tion of performance is essential to the plaintiff's case and that such 
performance is a condition precedent to any actionable right on his 
part. Such was the prevailing doctrine in the early part of this 
century.‘ It was a consequence of this doctrine that the so-called 
exceptio was not a proper exceptio but merely a denial of an allega- 
tion in the plaintiffs declaration. In 1824 an essay by Heerwart® 
supported by new reasoning a contrary view. His theory was that 





1 The use of this name for the defence, or of exceptio non impleti contractus, the 
earlier form, and that still used in Italy— dates from the end of the seventeenth 
century. ; 

2 A complete and to some extent annotated bibliography of the German literature 
relating to the subject till the year of publication (1890) may be found in André, Die 
Einrede des nicht erfiillten Vertrages, 3-13, 23-27. A less complete but good bibli- 
ography, especially of more modern writers, is contained in Windscheid, Lehrbuch des 
Pandektenrechts (7th ed. 1891), II. § 321, note 2. 

By far the most complete and satisfactory discussion is contained in the book of 
André. The best short treatment is still that of Heerwart, Archiv f. d. Civil. Praxis, 
VII. 335 (1824). All the general handbooks of German law deal with the subject. 
The best of these, so far as the point in question is concerned, are Dernburg, Pandekten, 
II. §§ 20, 21; and Windscheid’s Lehrbuch, cited above, II. § 321. 

8 André, 27, 45. : 

* André, 24, and authorities cited. 5 Archiv f. d. Civ. Praxis, VII. 335. 

14 
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the plaintiff, in proving that he had performed, was proving matter 
which, if the pleadings were fully carried out, would be alleged not 
in the declaration, but in the replication. He maintained that the 
plaintiff makes out his original case by proving the defendant’s 
matured promise; the defendant in turn makes out his defence by 
proving the plaintiff's counter promise. This gives rise to a cross- 
claim equivalent to, and counterbalancing the plaintiff’s right; as 
if to an action on a debt the defendant should plead in set-off an 
equal debt due him by the plaintiff. In order to meet the defence 
of a counter promise set up by the defendant, the plaintiff should 
by replication allege that he has fulfilled his own promise; just as 
in the case of set-off it would be the duty of the plaintiff to allege 
in a replication that he had paid the debt claimed by the 
defendant, not the defendant’s duty to allege that the plaintiff had 
not paid the debt.’ So it would be matter for replication if the 
plaintiff's promise was discharged in any other way than by being 
performed, as by release, waiver or prevention by the defendant or 
by impossibility of which the defendant bore the risk. Zxcepitio 
non adimpleti contractus is a misnomer for the defence, upon 
Heerwart’s theory, as the words imply that the plaintiff’s non-per- 
formance is part of the defendant’s exception. Exceptio prius adim- 
plendi contractus has been suggested as a more appropriate name. 
This theory of the defence became the prevailing one, both with 
legal writers ? and with the courts.’ But whether the plaintiff must 





1 The burden is universally on the debtor to prove that he has performed. Dern- 
burg, II. § 21, I. 1. 

2 André, 24, marshals the writers. But legal opinion is by no means unanimous. 
The method of argument ordinarily followed is to establish by historical or analytical 
reasoning the nature of a bilateral contract and then deduce the consequences. Two 
views have divided most of the writers: (1) Two independent obligations are created by a 
bilateral contract but each is to perform not in any event but in return for counter per- 
formance. Each obligation is, therefore, conditional on the performance of the other. 
(2) Two independent obligations are created, but on grounds of justice a defence is 
given to each party by means of which he can confpel performance by the other party 
precedent to or concurrent with his own. For the first of these views Keller is regarded 
as the ablest champion. The second is supported by Windscheid, Dernburg and most 
recent writers, German ingenuity has not been exhausted by these two views. Though 
little support has been given other views, the further suggestion has been made; (3) 
that the promises create wholly independent obligations ; (4) that there is but a single 
united obligation, namely that both performances shall take place. See Windscheid 
§ 321, note 2; André, 28. Bechmann (Der Kauf, I. 568) distinguishes the “genetic 
synallagma ” or bilateral contract in its creation where mutuality is essential from the 
“ functional synallagma” or bilateral contract in its performance where mutuality is not 
esssential but merely equitable. Bechmann believes that neglect to observe this dis- 
tinction has led Keller and those who take the same view into the position they occupy. 

8 André, 17. And see the case stated in the following note. 
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allege and prove performance as part of his original case or as a 
reply to a defence is a question of little practical importance. Its 
principal direct bearing is stated by André to be in case of judg- 
ment by default against the defendant, when the plaintiff in his 
declaration does not allege that he has performed his part of the 
contract.’ As the ordinary practice of plaintiffs is to allege that 
they have performed,” whether it is or is not essential to do so, it 
is obvious that decision is not often required as to whether the 
allegation should be in the declaration or in a replication. 

Most of the cases which present any real difficulty are those 
where the plaintiff has either offered to perform or actually per- 
formed wholly or partially, and the defence is not that there has 
been no performance at all but no sufficient or satisfactory per-— 
formance. The name Exceptio non rite adimpleti contractus was 
invented for this defence about the middle of the eighteenth cen- 
tury. Its distinguishing feature was that the burden of proof was 
upon the defendant. . Though the conception found favor for a 
time, it was soon criticised by the writers. It was pointed out that 
performance of something other than what the contract requires is 
no performance as far as that contract is concerned, and that the 
defendant may safely assert that the plaintiff has not performed. 
If, however, the writers added, the defendant, as often happens, 
seeks not merely to defeat the plaintiff's claim but to establish an 
independent right of his own, as the dissolution of the contract, 
or damages for the plaintiff's defective performance, the burden of 
making out the facts on which such a right is based rests upon 
him. This way of dealing with the subject found pretty general 
acceptance,® but a modification of it is strenuously contended for 





1 André, 27. It was of decisive importance also in a decision of the Reichsgericht, 
10 Oct. 1890, Seuff. Arch. XLVI. 225. Certain procedure is allowed exclusively for 
cases where the plaintiff's claim is based wholly on documentary evidence, In this 
action, which was on a bilateral contract, the defendant claimed that as the plaintiff 
could not prove by documentary evidence that he had performed on his part, the form 
of procedure was inapplicable and that consequently the action must be dismissed. The 
court held the contrary, on the ground that proof of performance was not part of the 
plaintiff’s original case. O. L. G. Celle, 6 Oct. 1886, Seuff. Arch. XLII. 109, is to the 
same effect. 

2 André, 45. 

8 According to this view since the same facts might be relied on either for the asser- 
tion of an independent claim or for a defence the defendant’s pleading “must set out 
the object he is seeking by his defence, not merely the facts, leaving the court in the 
dark with what aim he does so, —— whether he wishes to deduce the right to dissolve 
the contract or to a diminution of the price or to a retention of the price until comple- 
tion of performance, or finally to indemnity by way of damages.” From a decision of 
the Oberamtsgericht, Dresden, 5 May, 1859; Seuff. Arch. XIII. No. 184. 
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in the work of André to which frequent reference has been made. 
He admits that if a plaintiff has performed but half what he was 
bound to or has not performed at the place or time he should, the 
defendant need take no initiative at the trial, for the plaintiff must 
prove performance and the facts evidently indicate that he has not 
performed. But if the plaintiff agrees to sell a specified article 
and actually delivers it or builds a house or otherwise does 
apparently the thing he promised to do, André would have the 
proof shift and would throw upon the defendant the burden of 
showing that the apparent performance was not really performance, 
because the article sold lacked warranted qualities or the house 
was defectively built. Dernburg supports this distinction? and 
many judicial decisions are in accord with it.® 

The defence of the erceptio non adimpleti contractus is usually 
called a dilatory one,* and the defendant’s situation compared to 
that of a pledgee, who holds the pledge simply to enforce pay- 
ment by the debtor. The defendant says: “I will not perform 
as long as you do not,” but as André points out this must fre- 
quently change into the formula “I will not perform because 
you have not.” This will be so in every case where perform- 
ance by the plaintiff is or has become impossible ;*® and also 
where the plaintiff claims that he has performed and does not 
intend to do anything more in any event. Sometimes it will be 
uncertain whether the plaintiff may, if he chooses, perform again, 
as where it is not clear whether time is an essential part of the 





1 A large part of André’s book is devoted to establishing this thesis. The dis- 
tinction suggested seems from the standpoint of the Common Law to amount to this: 
in one class of cases the plaintiff has made out a prima facie case, which will, in the 
absence of other evidence, sustain the burden imposed upon him of proving performance ; 
in the other class of cases he has not. But the German writers, whether because their 
procedure does not separate law and fact carefully or for other reasons do not seem to 
discriminate here between the burden of bringing forward evidence to meet a prima 
facie case, and the burden of finally establishing the essential elements of a claim or 
defence. 

2 II. § 21 (3d, 4th, 5th eds., modifying views expressed in 1st and 2d editions). 

8 See citations given by André, 72, 120. 

# André, 127; Dernburg, II. § 21. 

5 In Entsch. R. G. XXXVI, 228 (11 Oct. 1895) the court resorted to rather techni- 
cal reasoning to make out performance was impossible and thereby to deprive a party of 
a right to perform again. Under a contract for the sale of rice flour he had furnished 
inferior goods. After some dispute and delay he offered different flour. The court 
held that a contract for the sale of unspecified goods became a contract for the sale of 
specified goods, as soon as goods were furnished under the contract, and that, there- 
fore, if the goods so specified were not in accordance with the contract performance was 
impossible and the buyer need not accept other goods. 














DEPENDENCY OF MUTUAL PROMISES. 103 


contract. It follows from the theory that the defence is dilatory 
that the judgment rendered when it is successfully set up is against 
the defendant subject to the condition of the plaintiff’s perform- 
ance.! But here again when the plaintiff has failed to perform 
irretrievably the judgment must in effect be absolute. 

A party is said to be entitled to refuse to perform at all until his 
co-contractor has completely performed,” and, as before, theory has 
to receive essential modification in practice. If the performances 
are divisible or payments are to be made in instalments the right 
of retention is limited to an appropriate portion.* And in any case 
where the defendant has received the essential benefits of the con- 
tract he can only retain a part of his own performance by reason 
of a particular defect which does not seriously impair the benefit of 
what he has received, not, it is said, because the defence is not 
technically applicable, but because it would be fraudulent for the 
defendant to make use of it. This is not the equivalent of restrict- 
ing the defendant to a counter claim for damages, though obviously 





1 André, 129; Dernburg, II. § 21. So provided in the Biirgerliches Gesetzbuch, 
§ 322. Conf. Hasendhrl, Oesterreichisches Obligationenrecht, II. 411. 

2 André, 135; O. A. G. Liibeck, 18 June, 1840, Seuff. Arch. IX. No. 216; O. A. G. 
Darmstadt, 27 Nov. 1866, Seuff. Arch. XXI. No. 222. Soin a decision of the Reichsober- 
handelsgericht, 17 Jan. 1874, Entsch. XII. 229; Seuff. Arch. XXXI. 219. The plaintiff 
sold a clothing business to the defendant and contracted not to go into competing 
business. The action was for an instalment of the contract price of which but a small 
part had been paid. The defence was that plaintiff had joined a competing firm. The ° 
court rejected the plaintiffs suit, saying the agreement not to compete was not collateral 
but essential to give value to the goods. The defendant could not be compelled to 
accept damages, as he would be obliged to if the deficiency of the plaintiff's perform- 
ance could no longer be cured. 

8 André, 136; O. A. G. Darmstadt, 27 Nov. 1866, Seuff. Arch. XXI. No. 222; 
O. L. G. Braunschweig, 1 May, 1889, Seuff. Arch. XLVI. 358. But see as to right of 
withdrawing from future performances of an instalment contract, anée, p. 97, n. 7. 

4 André, 137. Here again the question of burden of proof comes up. Must the 
defendant prove how much he may retain or must the plaintiff prove the limitations of 
the defendant’s right? André favors the latter view, p. 137. In an action in the Ober- 
tribunal, Berlin, 9 Oct. 1877, Seuff. Arch. XXXIV. 281, the plaintiff sued for rent of a 
mill leased by him to the defendant for a term of years. The defence was that the mill 
was in such bad repair that the defendant had been able to do but a part of the work 
he might have fairly expected to do, and that a meadow forming part of the premises 
contracted for had not been delivered to him but had been leased to another. The 
court held that the defendant could not be restricted to a counter claim for damages, 
and that though plaintiff might fairly be entitled to some rental, yet as the fault was the 
plaintiff's the defendant could not be compelled to prove how much the plaintiff’s breach 
of contract had lessened the contract price; rather it was the plaintiff's duty to show 
what amount he was entitled to demand in view of all the circumstances, and if he did 
not do this his suit must be dismissed. See also R. G. 15 June, 1896, Seuff. Arch. LII. 
144, stated, anée, p. 96, n. I. 
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! 
approaching it. The theory of the defence here, as generally, is 


based on the supposition that performance is still possible and the 
defendant’s retention is not to be permanent but merely until the 
plaintiff's performance is completed.!_ The defendant is, however, 
restricted to a counter claim for damages, when the unfulfilled 
promise of the plaintiff is collateral to the main object of the 
contract.? 

In addition to these limitations of the defendant’s right another 
very comprehensive one has been suggested and sometimes laid 
down by the courts. It is argued that as the defence is dilatory 
and has for its object forcing the plaintiff to perform, it is not ap- 
propriate where the plaintiff's performance has become impossible, 
whether with or without his fault, This reasoning is equally 
applicable whether the plaintiff has partly performed or has done 
nothing; but the cases where it has been applied have been cases 
of part performance.® André opposes the theory. As he says, if a 





1 This theory is brought out in a decision of the Reichsgericht, 11 June, 1881, Entsch. 
R. G. IV. 197, also Seuff. Arch. XX XVII. 25. The plaintiff sued for the balance un- 
paid on a building contract. The defendant claimed to retain it because of defects in 
the work. The contract price was 1606 marks; 675 marks had been paid; the defendant 
claimed that it would cost about 650 marks to do the work properly. It was held that 
the defendant was entitled to retain the balance’ of 931 marks, the difference between 
this amount and that necessary to complete the contract not being so great as to make 
it “ dolosus ” for the defendant to exercise the right of retention. 

¢ The Biirgerliches Gesetzbuch provides that “if performance has been partially 
rendered by one side counter performance cannot be refused, in so far as the refusal 
would offend against good faith under the circumstances — especially because of the 
comparative insignificance of the portion in arrears.” B. G. § 320. 

See also a decision of the Oberamtsgericht, Wiesbaden, 4 May, 1842, Seuff. Arch. I, 
No. 39. 

2 For instance, breach of promise to repair leased premises will not ordinarily afford 
ground for non-payment of rent, or for any other right than a counter claim for 
damages, O. A.G. Darmstadt, 27. Nov. 1866, Seuff. Arch. XXI. No. 222. 

8 R. O. H. G. 31 May, 1879; Seuff. Arch. XXXVI. 41. The plaintiff had undertaken 
to have an advertisement of a lottery inserted in 58 specified Italian newspapers. In 
some the advertisement was to appear six times, in others four times, in others twice. 
The defendant agreed to pay 6% francs for each insertion, though the advertising rates 
of the papers differed. The plaintiff’s declaration alleged that the advertisement had 
appeared in but forty papers and of these five refused to repeat it, the refusals to 
insert or repeat the advertisement being due to the fact that dealing in foreign lottery 
tickets was contrary to the law of Italy. The plaintiff was allowed to recover on con- 
dition of proving the deficiency in performance was not due to her fault, especially as 
the attainment of the object of the contract did not require insertion in each paper. 
O. L. G. Darmstadt, 4 Feb. 1880; Seuff. Arch. XX XVIII. 25. The plaintiff had sold the 
defendant her entire establishment with its contents, including wine and supplies for an 
agreed price of 171,428 marks, payable in instalments. This action was for an instalment 
of 91,428 marks. The defence was that the quantity of wine and supplies was much less 
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man contracts for the use of a carriage on the first Sunday in 
August and does not get it, yet is sued for the hire, it is immaterial 
to him whether the plaintiff would not or could not furnish the 
carriage.! The late decisions of the Reichsgericht, too, have refused 
to limit in this way the application of the defence even in cases 
where the plaintiff had performed a large part of what he had 
agreed.? The Biirgerliches Gesetzbuch, however, seems technically 
to have adopted the limitation. For though the general provision 
for the defence of unfulfilled contract is broad enough to include 
cases where the plaintiff’s performance is not possible,’ the later 
elaborate provisions for cases of impossibility are presumably 





than the inventory had shown. The plaintiff was allowed to recover subject to the defen- 
dant’s right to recoup damages for the plaintiff's breach of agreement, the court saying 
“It is a recognized doctrine of the courts that a contracting party who is sued may set 
up as a defence the plaintiff’s partial failure to perform, and is not restricted to a counter 
claim for damages but this is always provided that the remaining performance is still 
possible. The defence is essentially dilatory and can never take a peremptory 
character.” 

In a decision of the O, L. G. Hamburg, 21 Feb. 1885; Seuff. Arch. XL, 288, similar 
language is used and the plaintiff allowed to recover on a building contract, subject to 
the defendant’s recoupment of damages for incomplete work, since the defendant had 
had the work completed, making completion by the plaintiff impossible. 

The same doctrine is applied by the Oberst L. G. f. Bayern, 21 Oct. 1867, Seuff. 
Arch. XLIII. 153, in an action for a balance of the price of an estate, which proved, 
contrary to the agreement, subject to an incumbrance. 

1 André, 163. 

2 R. G. 21 Jan. 1887, Seuff. Arch. XLII. 282. The plaintiff and the defendant 
entered into a contract by which the former sold and the latter bought 200 hundred- 
weight of wire nails at an agreed price. The plaintiff further agreed not to have a 
representative travel for trade through the surrounding towns. This action was for 
the price and the defence was that the plaintiff had allowed an agent to travel through 
the surrounding towns and had sold nails there. The court refused to allow recovery, 
holding the stipulation an essential part of the contract, and that the defendant’s rights 
were not restricted to a counter claim for damages. “Though the defence of unful- 
filled contract is in its nature dilatory only, yet its effect is peremptory if the seller has 
by his own wrongful act made it impossible to fulfil the contract. . . . Even if the plaintiff 
had sent an agent through the forbidden territory only after the defendant was in 
default in taking the goods contracted for, still the suit should be dismissed, because if 
the plaintiff wished to require fulfilment she must on her part be ready to fulfil.” 

R. G. 28 May, 1888, stated by Schall, in Arch, f. Civ. Praxis LX XIII. 429. The 
plaintiff sued for royalties promised annually for twelve years by the defendant in a 
contract by which the plaintiff on his part agreed (1) to teach the defendant a secret 
process (2) to give him an exclusive license under a patent. The plaintiff taught the 
process, gave the license and received the royalties for some years, but before the 
expiration of twelve years the patent was declared void and as the defendant refused 
to pay further royalties, this action was brought. It was held that the plaintiff, though 
not liable in damages, and though the royalties were payment for something besides the 
license, could recover nothing, as there was no way to apportion the payments. 

8 § 320. 
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exclusive.’ Injustice to the defendant has been avoided as far as 
possible by enlarging and defining the right of the defendant to 
treat the contract as dissolved in this class of cases.2 He is . 
allowed to do so in any case where the plaintiff has not performed 
at all or where his performance is of no value to the defendant.® 

The defence of unfulfilled contract is applicable to all bilateral 
contracts.‘ 

A proper offer of performance, though not accepted, excludes the 
defence of unfulfilled contract.® It is customary to distinguish be- 
tween “verbal” and “ real” offers, and it is said that a bare oral 
offer is insufficient. There are no fixed rules, however, as to what 
is necessary beyond that. The formality required by the French 
law for putting in default does not obtain, but the party offering to 
perform must be so prepared for performance ‘that the other party 
has but to receive it, and this must be made manifest. It is imma- 
terial whether refusal of the offer is due to wilful default or to im- 
possibility from subjective causes. One who because of illness 





1 §§ 323, 325- 

2 Where there has been no performance the difference between this affirmative right 
if allowed and the right of the exceptio non adimpleti contractus, is that the defendant 
must prove non-performance in the first case, while the burden is upon the plaintiff in 
the second. Where there has been part performance a dissolution of the contract 
involves a return of whatever has been given by either party. In the case of the 
exceptio non adimpleti contractus such a return must be obtained, if at all, by independ- 
ent proceedings. Besides these differences, the measure of damages in such a case as 
the first cited in note 3, p. 104, would be different. If the contract were dissolved any 
recovery would be based on unjust enrichment, not on the contract price. : 

8 B. G. §§ 323, 325. See ante, p. 98, n. 3. 

* Dernburg, II. § 21. It is not necessary that the stipulated performances are 
intended as an equivalent exchange. In Entsch. R. O. H.G. VIII. 423, 25 Jan. 1873, the 
buyer was allowed to retain the price of goods delivered because of the seller’s failure 
to deliver all the goods, though the price was notalump sum. But in a decision of the 
O. L. G. Hamburg, 2 Oct. 1891, Seuff. Arch. XLVII. 257, the principle was limited. 
The plaintiff had sold his business to the defendant, the latter agreeing among other 
things to pay annually for some years 2 % of the amount of gross business, and to 
make statements of the business. The plaintiff sued for one of the promised state- 
ments. The defendant set up in defence that certain money was due him on the 
transaction. It was held that though this would have been a defence if the plaintiff 
had been suing for the 2%, it was not a defence to the merely “ preparatory suit ” for 
the statement. 

5 Because it would be fraudulent to make use of the defence under such circum- 
stances. The offer is technically matter for replication. 

6 The Biirgerliches Gesetzbuch lays down some general rules which will become op- 
erative in 1900. §§ 284, 293-299. A verbal offer is made sufficient if the other party de- 
clares that he will not accept, or if his codperation is necessary to make the performance 
effectual, as by calling for and taking goods. 
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cannot use a room engaged in an inn, one who is prevented from 
taking a music lesson because of a lame hand, must none the less 
pay the stipulated price, less any saving made by the other party. 
from being freed from performing. 

Preventing performance by the other party has the same effect 
as refusing to accept proffered performance. Indeed, the boundaries 
between an unconditional refusal to accept performance, that is, to 
co-operate in carrying out the contract, and a prevention of perform- 
ance, are not always definite.” 

As in the French law, mere receipt of performance does not nec- 
essarily imply such an approval of it as will prevent subsequent 
objection. Defects not apparent on ordinary examination, at least, 
are not thereby excused. Approval of performance also may indi- 
cate not an intention to treat the performance as full compliance 
with the contract, but merely to accept the performance as a par- 
tial or incomplete fulfilment of the contract, with a reservation of 
the right to demand damages or diminution of the price because of 
any defects. In the latter case, any right to dissolve the contract, 
and also the right to set up the exceptio non adimpleti contractus, 
are lost, but not the right to an action or counter claim for dam- 
ages. In case of doubt André holds that as it is a question of the 
surrender of rights, the latter interpretation should be put upon the 
facts.4 

Where a party to a bilateral contract agrees to perform before 
the other, there seems to be regognized no general rule that the 
prospective inability or expressed intent not to perform by the 
other party excuses performance of the precedent obligation. 
The Biirgerliches Gesetzbuch provides® that the party bound to 
precedent performance may, if an essential impairment in the cir- 
cumstances of the other party occurs after the conclusion of the 
contract, refuse performance unless the counter performance, or se- 





1 André, 141, 144; Biirgerliches Gesetzbuch, § 325. 2 André, 142. 

8 André, 175. Even defects which would be apparent on examination, it is said, are 
not excused, if not in fact discovered. Windscheid, II. 446, § 394. But the Handels- 
gesetzbuch (Art. 347) requires in the case of goods sent from another place, that the 
buyer shall make prompt examination and give immediate notice of any defects, and in 
case of failure to do so shall be regarded as having approved the goods, so far as con- 
cerns defects which would have been discovered by ordinary examination. Latent 
defects must be notified to the seller as soon as discovered, or will be regarded as 
waived. § 377 of the new Handelsgesetzbuch repeats these provisions, and extends 
them to sales in the same place. 

4 André, 173. See a decision of the Reichsgericht, 12 June, 1885; Seuff. Arch. 
XLI. 15. : 

5 Section 321. 15 
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curity for it, is given concurrently. This, however, does not apply 
when the irresponsible party was irresponsible when the contract 
was made. And the case of one whose prospective failure to per- 
form is due to other causes than failing circumstances is not covered.? 

In addition to the right to enforce specific performance, the right 
to treat a contract as dissolved, the right to damages either in a 
direct action or counter claim, and the exceptio non adimpleti con- 
tractus, there is still another remedy in Germany, of occasional ap- 
plication, for breach of contract. This is “ Preisminderung,” an 
appropriate diminution of the price or performance to which the 
party in default would otherwise be entitled by the terms of the con- 
tract.2, In many cases this remedy is equivalent in its results to the 
ordinary right of a defendant to have any damages to which he 
is entitled because of the plaintiff’s imperfect performance de- 
ducted from the contract price. But this is not always so. It 
may be that the imperfection of the plaintiff's performance was 
due to an accident for which neither he nor the defendant is re- 
sponsible, and for which, consequently, the plaintiff is not liable in 





1 The question does not seem to have been discussed. The following decisions 
show perhaps a tendency to allow prospective inability as a defence. 

R. G. 27 Apr. 1892, Seuff. Arch. XLVIII. 441. Plaintiff agreed to buy, defendant to 
sell, rice flour, to arrive by vessel at Hamburg, payment to be “cash on delivery of 
the bills of lading.” The bills of lading when offered to the plaintiff had written on 
them, “ bag sewings insufficient.” The plaintiff refused to accept the bills and sued 
for damages. It was held that he was entitled to sue. Though he was bound to pay 
cash before delivery of the goods, and could not claim to hold the price till they were 
proved good, but must pay, and if they were bad sue to recover what he had paid, yet 
the bills of lading must at least give him the expectation that the goods were conform- 
able to contract. R.G. 22 Apr. 1893, Seuff. Arch. XLIX. t91. In case of a similar 
contract, the goods had arrived at the time the bills of lading were offered. It was 
held that the buyer was entitled to examine the goods before making payment, and 
reject them if of defective quality. 

A party who has acquired a right of action on a contract may lose his right by his 
own subsequent breach of contract. 

In R. G. 15 June, 1896, Seuff. Arch. LIT. 144 (stated anfe, p. 96, n. 1.), impossibility of 
performance by the defendant was held to excuse performance by the plaintiff, though 
at the time when the plaintiff’s performance was due, the defendant’s performance was 
continuing and had not become impossible. See also R. G. 21 Jan. 1887, Seuff. Arch. 
XLII. 282 (stated anze, p. 105, n. 2). 

2 This is derived from the actioaestimatoria or quanti minoris of the Roman law. In 
contracts of sale, at least, it was an alternative remedy to the actio empti and the actio 
redhibitoria. Hunter, Roman Law, 505; Salkowski, Roman Law, 602; Moyle, Sale 
in Civil Law, 194, 210-212. The remedy exists in France, Code Civ. Art. 1644, 
Aubry-Rau, IV. 389, 392, and presumably in other countries whose law is derived from 
Roman sources, see ¢. g. McVeigh v. Lussier, 13 Lower Canada Rep. 265, but seems 
of wider and more frequent application in Germany than elsewhere. It does not exist 
in Austria, see Jost, p. 109, n. 5. 
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damages ; yet the defendant ought not to be compelled to pay the 
full price! A second case is where the imperfection of the plain- 
tiffs performance, though wrongful, has not caused the defendant 
any damage.” Further, loss of profits which the defendant would 
have gained, though an element of damage, is not considered in 
this remedy.’ 

In Austria the same general principles prevail, for the most part, 
asin Germany. The right of treating a contract as dissolved be- 
cause of default of performance of the other party is confined to 
cases covered by the Handelsgesetzbuch and a few special cases,‘ 
and the rights of an injured party are therefore generally limited 
to specific performance, damages, or the exceptio non adimpleti 
contractus® The rules in regard to these are drawn from German 
authorities. Samuel Williston. 





1 Biirg. Gesetzbuch, §§ 323 e¢ seg. 

2 An interesting illustration of this is found in a decision of the Reichsoberhandels- 
gericht, 6 June, 1877, Seuff. Arch. XXXIV. 426. The defendant hired asteamer of the 
plaintiff for the purpose of carrying passengers to see the manceuvres of the German 
navy ona certain day. The plaintiff warranted that two hundred passengers could sit 
on the deck, allowing ten square feet for each. The defendant agreed to pay eight 
hundred marks. The action was for this price, the defence that there was deck room 
for but one hundred and twenty-five passengers, and that the defendant was therefore 
liable for but 433 of the price. The plaintiff's reply to this was that the deficiency had 
caused the defendant no damage (apparently because he had been unable to sell even 
one hundred and twenty-five tickets to the boat), and the defendant admitted this. The 
Imperial Court held that the defendant was liable for but five hundred marks. If he 
had chosen, he could have refused the steamer altogether and relied on the exceptio non 
adimpleti contractus ; but he might take the steamer, and as the plaintiff had warranted a 
particular quality which had a direct relation to the price fixed, the latter was not en- 
titled to that price unless the quality existed. The defendant is no more guilty of bad 
faith in seeking to have the price reduced when the deficiency caused him no damage 
than the plaintiff would be in demanding the contract price if the defendant had been 
unable to use the steamer. 

Another illustration is found in a decision of the Oberamtsgericht, Kiel, 29 Dec., 
1860; Seuff. Arch. XIV. No. 129. The plaintiff sued for the price of twenty chests of 
tea sold to the defendant, and which the defendant had resold at a profit immediately. 
The defendant set up that the plaintiff had taken out of the chests some tea and that 
there was less remaining than had been agreed. The plaintiff urged that while this 
might justify the defendant in refusing to pay until he had received additional tea, or in 
rescinding the bargain, it could not justify a judgment for a diminished price, the 
bargain having been profitable to him. But the court, in giving such a judgment, 
observed that the defendant was not seeking damages. 

8 R. G. 2 Apr. 1898, Entsch. R. G., XLI. 163. 

* Hasenohrl, Oesterreichisches Obligationenrecht, II. 338. But by the Austrian law, 
unlike the Roman law and German law, damages are at least in some cases allowed as 
an additional remedy to the dissolution of the contract. /déd. Il. 474. 

5 Hasenohrl, II. 400-416, § 89. The Austrian law does not recognize the remedy of 
diminution of the price (actio guanti minoris). bid. 11. 477, note 89. 
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NULLITY OF MARRIAGE. 


HETHER marriage is looked upon as a contract or as an 
institution or as a status, it is perhaps the most important 
of all conditions in civilized communities. It is created by the 
contract of the parties, and continues during their joint lives. 
But from the time the marriage ceremony is performed they have 
no power by mutual consent to dissolve it. From that time the 
public alone by legislative act or judicial decree can put an end 
to it. Public interest and public morality alike demand that we 
shall never permit any loosening of the marriage tie, save in ex- 
treme cases when grievous wrong is done to innocent persons. 
It is of the gravest public concern that the marriage should be 
permanent. That the origin of such concern is traceable to the 
teachings of the Church is important only as it serves to im- 
press upon the people of the community the necessity of such 
permanence. 

The parties to a marriage take each other for better or worse. 
Neither can complain if the other becomes mentally or physically 
affected or incapacitated. Again, from the moment the marriage 
is entered into, the parties are disqualified from contracting with 
_ each other, and this disqualification lasts as long as the marriage 
continues. The property rights of the parties become fixed by the 
marriage. The husband acquires rights in the wife’s estate, real 
and personal, and she in his. Their rights to make effective wills 
are abridged. While these property rights may be affected in 
whole or in part by mutual consent they serve to illustrate the 
change which marriage works in the condition of the parties. 
Again, the parties acquire legal relations toward each other. 
Among these may be mentioned the right of the husband to 
the services of his wife, the right of the wife to be supported 
by the husband. These rights and duties arise from the necessity 
of the case. The public interests require that such should be 
the accompaniments of the’ conditions in which the parties are 
placed by marriage. 

But there is an overwhelming reason why the community should 
not permit married persons to change their legal status. National, 
state, and local rights and duties are created by marriage. The 
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public, that is to say, the sovereign nation or state, in emergen- 
cies, has the right to the services and even to the lives of its citi- 
zens. It has a solicitous care for them. It provides for their 
education, health, needs, and comfort. Burdens of weight are 
imposed upon communities. Therefore the public comprising the 
nation, state or municipality, as the case may be, has such an 
interest in the offspring of marriage as to give it the right to say 
that the conditions created by the marriage shall not be changed 
save by its consent. 

Acts of legislatures and judgments of courts abound in evidences 
of the zealous care which the public exercises over children.? 
They belong no less to the public than to the parent. It has ever 
been slow to give consent to any change in the marriage condition, 
and always has insisted upon the strongest reasons before allowing 
the parties to alter the situation in which they are placed when 
they marry. 

Sound public policy furnishes us the true guide in determining 
what shall be a sufficient reason for dissolving marriage. Unfor- 
tunately cases arise where a continuance of the marriage relation 
would be a positive injury to the public as well as to the private 
interest. Wrongs offending the moral sense of the community are 
repeated until these come to be recognized as well defined grounds 
for dissolution of marriage. While it is for the legislature to 
prescribe what shall be sufficient grounds, the courts in rare in- 
stances say what in addition to the legislative grounds may suffice 
to dissolve marriage. 

Divorce is the ordinary way of terminating the marriage condi- 
tion. The grounds are few, and, with the exception of a limited 
number allowed in a very few of our states, beyond criticism. 
The ease with which divorces are obtained in some states is to 
be explained in great measure by the looseness of the procedure. 
In such states it generally will be found that no provision is made 
whereby the honesty of the proceedings is guarded. There is no 
department in the administration of the law where there is more 
danger of deception being practised upon the court. The tempta- 
tion is almost irresistible for the parties where married life has 
become to them well-nigh insupportable, to exaggerate, if nothing 
more, in their testimony. When the suit is contested there is 





1 See Park v. Barron, 20 Ga. 702, where the court went very far to save the legiti- 
macy of children. 
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some safeguard for the public interests. But when there is no 
trial between the parties— when the suit is uncontested — the 
situation is peculiarly adapted to lead the libellant to testify to 
enough to procure the divorce. There is no check. The Court 
knows, and can know, nothing of the parties or the circumstances 
of the case, except what is disclosed at the hearing. Many judges 
feel at times that possibly they are imposed upon to a greater or 
less extent, and make strenuous efforts to get at the real situation. 
But the procedure in divorce is inadequate. It is strange that in 
a matter where the public has so great interest there should be 
no safeguards provided. 

Cases occur where divorce will not give a sufficient remedy for 
the wrong done. These cases demand a more radical treatment. 
The injury is such as to require an annulment, that is, an entire 
destruction of the marriage ad znitio. It will be seen at once that 
the effects of annulling a marriage are far more serious than the 
results of divorcing the parties. The decree of divorce presup- 
poses a legal marriage. The decree, or sentence, of nullity says 
that there was no marriage. If the public has a great interest in 
divorce, how deep is its concern in nullity. 

It is not surprising, therefore, that legislatures and courts have 
been slow to administer this remedy and have restricted the 
grounds for nullity so that they are very few in number. The 
personal relations and the property rights of the parties are entirely 
changed by adecree of nullity. But the gravest effect of such 
decree is that it renders children illegitimate. Legislatures have 
provided for the legitimacy of children and have furnished a 
remedy for some of the evils arising from the decree. But long 
before the enactment of such provisions the decrees of nullity 
were followed by all their harsh consequences. 

In order to examine properly the grounds and reasons which 
compel the courts to grant the decrees we should keep in mind the 
distinction between void and voidable marriages. This distinction 
has been well defined as follows : — 


‘¢ The difference between void and voidable is so clear that no person 
who ever looked into any elementary book on the subject is ignorant of 
it. The canonical disabilities, such as consanguinity, affinity, and certain 
corporal infirmities, only make the marriage voidable, and not épso 
facto void, until sentence of nullity be obtained; and such marriages 
are esteemed valid unto all civil purposes, unless such sentence is 
actually declared during the lifetime of the parties. Civil disabili- 
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ties, such as prior marriage, want of age, idiocy, and the like, make 
the contract void ad initio — not merely voidable: these do not dissolve 
a contract already made, but they render the parties incapable of con- 
tracting at all: they do not put asunder those who are joined together, 
but they previously hinder the junction ; and if any persons under these 
legal incapacities come together, it is a meretricious, and not a matri- 
monial union ; and therefore no sentence of avoidance is necessary.” * 


This distinction has sometimes been lost sight of, with resulting 
confusion. 

A voidable marriage is valid until avoided by a decree obtained 
at the suit of one of the parties thereto, and consequently cannot 
be attacked in collateral proceedings.? A void marriage is invalid 
abinitio. No decree is necessary to establish thé invalidity.® It 
may be disputed in any proceedings, direct or indirect. The legal 
situation in the case of a void marriage is therefore plain and needs 
no further comment. 

But perplexing questions arise in suits for the annulment of void- 
able marriages. Causes well recognized by the law are consan- 
guinity, affinity, impotence, and want of consent, including mistake 
as to person, duress, and fraud. The two latter, especially fraud, in 
their very nature are calculated to cause difficulty and confusion. 
The marriage condition is created by the voluntary consent of the 
parties. Without such consent there is no marriage. It follows 
then that where consent is obtained by duress or fraud the party 
may have relief if he takes prompt action on being freed from the 
constraint or after discovering the fraud. It is manifestly against 
public policy that relief should be given if the parties after the 
duress has ceased or after the fraud has been discovered voluntarily 
continue cohabitation. In such case they acquiesce in or ratify the 
wrong. The law as to duress can now be considered as settled, and 
we may therefore confine our attention to the subject of fraud. 

To define the kind of fraud which will lead the courts to re- 
lieve the innocent party is a matter of some difficulty. When 
the causes were tried in the ecclesiastical courts in which the 
jurisdiction was originally vested, there was little confusion. But 





1 Elliott v. Gurr, 2 Phillim. 16. 

2 See Ridgely v. Ridgely, 79 Md. 298; McKinney v. Clarke, 2 Swan, 321. 

8 Although a decree of nullity in a case of void marriage is unnecessary, yet the 
courts many times are asked to grant such decrees. It is wise to take such proceed- 
ings when both parties are living and when evidence is easily obtainable. The decree 
is a matter of record and conclusively establishes the invalidity of the marriage. 
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when the temporal courts undertook to deal with the subject of 
nullity they were troubled. Fraud was a well-known —a tradi- 
tional — ground for relief in equity. In some of our States the 
equity courts assumed jurisdiction on that ground.’ It is believed 
that no common law court ever undertook to grant nullity of mar- 
riage, although courts at law in dealing with actions recognized 
fraud as an important element. In England since 1857 jurisdiction 
over dissolution of marriage has been in the courts provided by 
acts of Parliament. In this country, although the courts of some 
states assumed jurisdiction in equity, jurisdiction has generally 
been conferred by the legislatures. But whether jurisdiction was 
conferred or assumed the courts have had to define the kind of 
fraud which would suffice to annul the marriage. Instinctively 
they sought something which would accord with the methods of 
reasoning they had been accustomed to adopt. The English 
courts, succeeding the ecclesiastical courts, followed closely the 
ecclesiastical decrees. But whether by force of legal habit or 
whether from some other cause, the court in its reasoning in a 
case” which arose some years ago treated marriage as if it were 
an ordinary contract. The case will be referred to hereafter. 

A passage from Ayliffe’s Parergon seems to have been con- 
sidered so late as 1897% as a reliable statement of the ecclesias- 
tical law. It is as follows: 


“Matrimony ought to be contracted with the utmost freedom and 
liberty of consent imaginable, without fear of any person whatsoever ; 
for matrimony contracted through any menace or impression of fear is 
null and void iso jure; . . . for marriages contracted against the will of 
either of the parties are usually attended with very bad and dismal con- 
sequences. . . . And though there is nothing more contrary to consent 
than error, yet every error does not exclude consent. Wherefore I shall 
here consider what kind of error it is, according to the canon law, that 
hinders or impeaches a matrimonial consent and renders it null and void 
ab initio. 

“ Now there are four species of error, which are hereunto referred. The 
first is styled error personae, as when I have thoughts of marrying Ursula ; 
yet by my mistake of the person I have married Isabella. For an error 





1 Wightman v. Wightman, 4 Johns. Ch. 343; Burtis v. Burtis, Hopk. 557; Carris 
v. Carris, 9 C. E. Green, 516; Henneger v. Lomas, 145 Ind. 287. Contra, Mattison v. 
Mattison, 1 Strobh. Eq. 387. 

2 Scott v. Sebright, 12 P. D. 21. 

8 Moss v. Moss, [1897] P. 263. 
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of this kind is not only an impediment to a marriage contract, but it even 
dissolves the contract itself, through a defect of consent in the person 
contracting. For deceit is oftentimes wont to intervene in this case ; 
which ought not to be of any advantage to the person contracting. A 
second species is styled an error of condition.’ ... 

“The third species is what we call error fortunae ; and is when I think 
to marry a rich wife and in truth have contracted matrimony with a poor 
one. But this error does not, even by the canon law, dissolve a marriage 
contract made simply and without any condition subsisting. . . . The 
last species is stiled an error of quality, viz., when a person is mistaken 
in respect of the others quality, with whom he or she contracts. As when 
aman marries Berta, believing her to be a chaste virgin, or of a noble 
family and the like, and afterwards finds her to be a person deflowered 
or of a mean parentage. But according to the common opinion of the 
doctors this does not render the marriage invalid ; because matrimony 
celebrated under such kind of error, in point of consent, is deemed to be 
simply voluntary as to the nature and substance of it, though in respect 
of the accidents ’tis not voluntary.” 


From this it will be seen that the effect of deceit or fraud in 
nullity of marriage is far more limited than in the case of ordinary 
contracts. The language of Butt, President, in Scott v. Sebright? 
seems to indicate that the same rule of law applies in both cases. 
This was a petition for nullity of marriage on the ground of duress 
and false representations. The language is as follows : — 


“The courts of law have always refused to recognize as binding con- 
tracts to which the consent of either party has been obtained by fraud or 
duress, and the validity of a contract of marriage must be tested and 
determined in precisely the same manner as that of any other contract.” 


This statement might well have been accepted as an authority 
for treating fraud in nullity suits as in ordinary actions at law, if it 
had not been commented on and explained in the later case of 
Moss v. Moss,’ where the President said of the language above 
quoted : 


“Standing by themselves, these words may appear capable of a wider 
effect than any other English authority of which I am aware would war- 
rant. But read in connection with the facts before the court, which 
showed a case of deception and force acting on a weakened mind, they 





1 Recognized by Ayliffe as obsolete. 
2 12 P. D. at p. 23. 
8 [1897] P. at p. 271. 
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do not appear to me to go further than to lay down that in the case of 
marriage, as in the case of other contracts, fraud and duress may be so 
employed as to render an apparent consent in truth no consent at all.” 


So that the language of the court in Scott v. Sebright is now to 
be understood as simply declaring that if the nature of the fraud is 
sufficient to satisfy the requirements of the divorce courts, it will 
lead them to declare a marriage null in the same way in which 
fraud will lead the courts to declare a contract void. 

But what is the nature of the fraud which will lead the divorce 
courts to such action? Will they interfere when the fraud is based 
upon representations as to moral qualities or physical conditions ? 
The English courts, in the case of Moss v. Moss,! have declined so 
todo. This was a petition for nullity of marriage on the ground of 
fraud. The respondent, at the time of her marriage with the peti- 
tioner, was pregnant by another man, and concealed her condition 
from the petitioner, who, on discovering her condition, ceased all 
relations with her. The court dismissed the petition. The Presi- 


dent, Sir Francis H. Jeune, delivered the opinion of the Court. He 
said, in part: — 


“Tn the case of Swift v. Kelly,? decided in 1835, the Judicial Committee 
of the Privy Council, Lord Brougham, Baron Parke, and Shadwell, V.-C., 
being members of the Board, expressed its opinion in the following terms : 
‘It should seem, indeed, to be the general law of all countries, as it cer- 
tainly is of England, that unless there be some positive provision of 
statute law, requiring certain things to be done in a specified manner, 
no marriage shall be held void merely upon proof that it had been con- 
tracted upon false representations, and that but for such contrivances 
consent never would have been obtained. Unless the party imposed 
upon has been deceived as to the person, and thus has given no consent 
at all, there is no degree of deception which can avail to set aside a 
contract of marriage knowingly made.’ It is not necessary to inquire 
how far the law of other countries may be supposed at that time to have 
been the same as that of this country ; but I think that the above words, 
unqualified as they are, do represent with substantial accuracy the law 
of England.;. . . Excepting for the moment such fraudulent conceal- 
ment or misrepresentation as is alleged in the present case, no fraudulent 
concealment or misrepresentation enables the defrauded party who has 
consented to it to rescind it... . 

“The result is that the English law of the validity of marriage is clearly 
- defined. ‘There must be the voluntary consent of both parties. . 





1 [1897] P. 263. 2 3 Knapp, 257 at p. 293. 
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It has been repeatedly stated that a marriage may be declared null on 
the ground of fraud or duress. But, on examination, it will be found 
that this is only a way of amplifying the proposition long ago laid 
down in Fulwood’s Case,’ that the voluntary consent of the parties is 
required. In the case of duress with regard to the marriage contract, as 
with regard to any other, it is obvious that there is an absence of a con- 
senting wil]. But when in English law fraud is spoken of as a ground 
for avoiding a marriage, this does not include such fraud as induces a 
consent, but is limited to such fraud as procures the appearance without 
the reality of consent. . . . The principles thus long and uniformly as- 
serted by the English courts, and the very fact that the point has never 
been raised, appear to me to be so conclusive on the present question 
that, even if it could be shown that authority to the contrary could be found 
in the.canon law, I should say that that authority has not been accepted 
in this country. But as a fact I think that the principles above indicated 
may be traced back to the canon law. ... 

“The decisions in the American courts on which the learned counsel 
for the petitioner places his main reliance do no doubt cover the present 
case, and the more important of them are, I think, decisions professing 
to be based on the same principles that we recognize. Speaking with all 
respect, these courts have, in my opinion, introduced a novelty into the 
law common to the two countries, and have broken in on the principle 
that the only fraud which annuls a marriage is that which renders the 
mind of one of the parties not a truly consenting mind. They repudiate 
equally with English tribunals the idea that any other fraudulent repre- 
sentation vitiates a marriage ; but they lay down that there is one fraud- 
ulent representation, or fraudulent concealment which renders a marriage 
void, and that is the representation or concealment by which a woman 
induces one man to marry her when she is pregnant by another.” 


He then examined the decisions of some of our courts, and said 
prophetically : — 


“T refer to these cases chiefly to show that it has been felt that even 
the comparatively narrow principle that a marriage is voidable by preg- 
nancy of the wife at the time of it by a man other than her husband must 
receive still further limitations. I venture to think that such limitations 
could not stop at the point indicated by the above decisions. What 
would be said if the husband did not become aware of his wife’s preg- 
nancy at marriage for a long time after it, and perhaps after the birth of 
legitimate children, as well might happen if a sailor left his wife for a 
voyage soon after marriage, and before his return there was a miscarriage 





1 (1638) Cro. Car. 482, 488, 493. 
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or the child died? Could he many years after annul the marriage? It is 
difficult to see why not, if he had no means previously of discovering the 
truth. Could he bastardize his children? It is also difficult to see why 
not, unless some further refinement be introduced into the law. My be- 
lief is, that to assent to the proposition for which the petitioner contends 
would be to introduce into a law which now is, and beyond question 
should be, and be believed to be, certain, a new principle not resting on 
any sound basis, and, develop as it must in several directions, sure to 
give rise to many doubts and much confusion.” 


It can then be said that the rule in England is that no represen- 
tations as to moral qualities or as to physical conditions are deemed 
to be material. 

The rule in this country is somewhat different. While there must 
be the substance of consent, the courts have extended the rule as to 
fraudulent representations so as to include some of those which con- 
cern the physical conditions of the parties to the marriage. The 
leading case is Reynolds v. Reynolds.’ The libel, which was for 
nullity, set forth that the libellee before marriage falsely repre- 
sented that she was chaste and virtuous; that she was not virtuous, 
but at the time of the marriage was pregnant by another man; that 
at the time of the marriage he was ignorant of her condition, and 
that he ceased all intercourse with her after discovering her condi- 
tion. The libellee demurred. The Court overruled the demurrer. 
The opinion was by Bigelow, C. J., who treated the subject of 
fraud as applicable to marriage at some length. The opinion 
dealt with marriage as a contract, but one to be construed with 
due regard to a wise and sound policy, and stated that the great 
object of marriage is to secure permanence of family relations 
and legitimacy of offspring; that fraudulent representations con- 
cerning the moral character, personal condition, fortune, health, 
or temper afford no ground for relief after the marriage is entered 
into; that such matters are not essential or material to the con- 
tract; that the parties are put upon reasonable inquiry as to 
such qualities; that while such representations would furnish good 
grounds for refusing to enforce the executory contract, they would 
not be deemed sufficient to affect the contract of marriage when 
executed; that the condition of pregnancy by another man is ma- 
terial and sufficient, for it prevents the woman from making or exe- 
cuting the contract of marriage; that although the man is put on 





1 3 Allen, 605. 
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his inquiry as to the woman’s qualities above mentioned he is not 
bound to inquire as to whether she is pregnant, for such condition 
“cannot be ascertained by any of the ordinary means of personal 
intercourse, or by careful and diligent inquiry ;” that as the hus- 
band is presumed to be the father of children born after the mar- 
riage, in case the marriage be not decreed void, he would be 
burdened with offspring not his own, or if he chose to rebut the 
presumption by legal proceedings, he would be forced to make 
public the shame of his wife, and thereby disturb the harmony of 
the domestic relations. . 

Touching the reason advanced by the Court to the effect that the 
woman while pregnant is incapacitated from making and executing 
the contract, it may be said that plainly pregnancy does not prevent 
her making the contract, — and here the learned Chief Justice seems 
for the moment to have lost sight of the important distinction be- 
tween the executory contract to marry and the executed contract 
of marriage, — and that while it may be that she is not at the time 
capable of executing the contract,! the disability is but temporary. 
A mere temporary disability arising from disease or other cause is 
not sufficient to annul a marriage. And so far as a person being 
put on his inquiry is urged as a reason, it would seem to apply in 
the case of pregnancy as well as in the case of unchastity. Again, 
when the Court urges the reason that there is a presumption of law 
that a child born during coverture is the child of the father, the an- 
swer is obvious, — indeed, it is anticipated by the Court, — such 
presumption may be rebutted by the same evidence which will suf- 

fice to establish the grounds for nullity. So when the feelings of 
the parties are considered, the shame and mortification will be 
equally great whether the proceeding is to annul the marriage or 
to rebut the presumption of paternity. 

But it is harsh indeed to insist that the husband shall accept the 
paternity of the child or publish the shame of his wife to the world, 
and at the same time to require that the marriage condition shall 
continue. Such a course would in all likelihood be disastrous to 
the relations between the husband and the wife. In this the public 
is concerned. 

As the grounds of the decision in Reynolds v. Reynolds are ex- 
amined, it will be found that they rest upon considerations of sound 
public policy which are difficult to answer. 





1 In Franke v. Franke, (Cal. 1892) 31 Pac. Rep. 571, it was held that pregnancy did 
not constitute physical incapacity. 
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Carris v. Carris' was a nullity suit. The grounds were similar 
to those in Reynolds v. Reynolds? Bedle, J., gave the opinion of 
the Court. He said in part: 


“This is a delicate question, for the relation is peculiar, and not like 
other contracts, which may be dissolved by the mere act of the parties. 
Most serious considerations of public policy and good morals affect it, 
and demand that it should be indissoluble, except for the gravest causes. 
The mere presence of fraud in the contract is not sufficient to dissolve 
it. The fraud must exist alone in the common law essentials of it, and 
then not to have the effect of avoiding it against sound considerations of 
public policy. . . . In granting relief, courts should always be careful 
that no violence is done to the nature of the relation and to sound morals. 
It must be extraordinary fraud alone that will justify an avoidance of 
the bond. The fraud charged in this case is extraordinary, peculiar, and 
of the most flagrant character, entering into the very essence of the 
contract, ...” 


These cases suffice to show that the true reason for the inter- 
ference of the Court is based not upon fraud as between the parties, 
but upon conditions affecting the public. It is not always entirely 
safe to make use of analogy. However, it may be remembered 
that private contracts will not be énforced where the consideration 
is the commission of or refraining from committing or a promise 
to commit or to refrain from committing a crime or tort. For a 
promise to commit or the commission of a crime or tort tends to 
bring about conditions detrimental to the public welfare. 

The decisions in this country are generally in accord with Rey- 
nolds v. Reynolds.® 

The rule once established that fraudulent representations con- 
cerning the physical condition of the party may furnish sufficient 
grounds for nullity, it was inevitable that in time the courts would 





1 9C. E. Green, 516. 

2 3 Allen, 605. 

8 Barden v. Barden, 3 Dev. 548; Morris v. Morris,-Wright (Oh.), 630; Scott v. Shu- 
feldt, 5 Paige, 43; Ritter v. Ritter, 5 Blackf. 81; Baker v. Baker, 13 Cal. 87; Carris v. 
Carris, 9 C. E. Green, 516; Sissung v. Sissung, 65 Mich. 168; Harrison v. Harrison, 
94 Mich. 559; Caton v. Caton, 6 Mackey, 309. Contra, Scroggins v. Scroggins, 3 Dev. 
ay Foss v. Foss, 12 Allen 26, the libellant had had intercourse with the libellee 
before the marriage. The libellee was pregnant by another man. Nullity was refused. 
Bigelow, C. J., said the libellant had reasonable notice. Considerations of public 
morality governed the case. Crehore v. Crehore, 97 Mass. 330, follows Foss v. Foss, 
See Franke v. Franke (Cal.), 31 Pac. Rep. 571. 
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be asked to extend the application of the rule." In Smith v. Smith,? 
the libellee was afflicted with a venereal disease which was prob- 
ably incurable. The court held thit the fraudulent concealment 
of the existence of the disease was sufficient to annul the marriage. 
The court, however, showed great reluctance in extending the 
application of the rule established by Reynolds v. Reynolds. 
Knowlton, J., in the course of an able and careful opinion pointed 
out with great clearness the distinction between the rights of the 
parties arising from an executory contract to marry and the 
status created by the executed contract of marriage, and the differ- 
ence between the kind and degree of fraud in either case necessary 
to make the contract voidable. The fact that the libellee was in 
such condition as to be utterly unfit for matrimony, and the hard- 
ship of continuing the marriage relations were treated as of con- 
sequence. The binding authority of Reynolds v. Reynolds was 
recognized. But considerations of public policy were plainly felt 
to be the controlling reasons for the conclusion reached. 

It is plain that the court did not intend to lay down any general 
rule with reference to cases of fraudulent representations concern- 
ing physical condition. Yet it is more than likely that cases will 
arise in which the courts will be asked to annul marriage on 
grounds similar to those in Smith v. Smith, Leprosy certainly 
renders one unfit for matrimony, It is well known that persons 
afflicted with this disease are separated from their fellow men. 
There are forms of tuberculosis which render a person unfit for 
matrimony, which are infectious, dangerous, and incurable and 
which are transmitted to offspring. They are of as serious charac- 
ter as the disease in Smith v, Smith. 

In that case stress was laid upon the fact that the marriage had 
not been consummated. Bishop in his exhaustive treatise on 
Marriage, Divorce, and Separation repeatedly calls attention to the 
legal effect of consummation of marriage.? But should it prevent 
annulment in all cases? Non-consummation is not a ground for 
dissolution of marriage. Consensus, non concubitus, facit matri- 
monium. The rights and burdens of the parties, of third persons, 
and of the community are fixed when the marriage ceremony is 





1 In Ryder v. Ryder, 66 Vt. 158, and Anon., 49 N. Y. Supp. 331, the libellees were 
afflicted with chronic and contagious venereal disease. Nullity was decreed in each 
case. 

2 171 Mass. 404. 

8 Secs. 316, 331-364, 456-464. 
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performed. It is true that the courts in some cases have said that 
consummation would be a bar to nullity.’ But an examination of 
the cases will show the true rule of the decisions to be that where 
the consummation has occurred after the injured party has dis- 
covered the fraud or wrong, —that is, when there has been an 
acquiescence or ratification,— or when there is a possibility of 
children, the decree will be denied. Plainly acquiescence and rati- 
fication should have this effect. The possibility of offspring is the 
strongest reason for refusing annulment. But in cases in which 
this possibility ceases to exist, the American rule as to fraudulent 
representations concerning physical condition may safely be ap- 
plied. If one of the parties after consummation of the marriage 
discovers the fraud, and thereupon separates from the other for a 
length of time sufficient to determine that there will be no child 
born of the marriage, is it for the public interest to say that the 
marriage condition shall continue?? It is difficult to see how 
the public will be affected injuriously by annulment in such 
case. 

With the exception of fraud the legal grounds for dissolution of 
marriage give little reason to apprehend any serious danger to the 
permanency of the marriage status. As before stated, the causes 
for divorce and nullity are few and, saving fraud, sufficiently 
defined. When fraud is the ground for annulment, the danger to 
be feared is that the American rule may be unduly extended.® If, 
however, it is carefully applied, the public interests will be helped 
rather than harmed. 

When we compare the English and American rules with refer- 
ence to fraud it will be seen that both have advantages and disad- 
vantages. The English rule is simple, readily understood, and 
easily applied. But in some cases it works hardship. The 





1 Lyndon v. Lyndon, 69 Ill. 43; Robertson v. Cole, 12 Tex. 356. In these cases the 
libellants were 15 years of age. They were enticed away and persuaded by means of 
fraudulent representations to go through the form of marriage, and were returned to 
their parents directly after the ceremony. The marriage was repudiated immediately. 
Consummation would clearly have operated as acquiescence or ratification. 

2 See Ryder v. Ryder, 66 Vt. 158, and Anon., 49 N. Y. Supp. 331. 

8 In Ryder v. Ryder, 66 Vt. 158, the parties cohabited for more than a year after 
the libellant discovered the libellee’s condition. This case goes to the danger point, 
if not beyond. 

# Sir Francis H. Jeune in Moss v. Moss, [1897] P. p. 278, at the close of his opinion, 
said: “I am sorry for the undeserved misfortune of the petitioner, but the petition 
must be dismissed.” 
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American rule is not so simple, and is difficult of application. 
But it has the great advantage of affording relief in cases of 
exceeding hardship. With great care in its application no harm 
should come to the public interests. The courts having watch 
over the public as well as the private welfare will, it is confidently 
believed, refuse to extend the rule so as to endanger permanence of 


marriage. 
Franklin G. Fessenden. 


GREENFIELD, MAss. 
May I, 1899. 
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THE PENAL CODE OF CUBA AND 
PORTO RICO! 


i the fourth time since its foundation, the Republic finds a 
Spanish penal code the existing law of a part of its territory. 
Louisiana (although ceded by France) brought with it the Spanish 
law, in force since 1769; and barely had the problems arising out 
of its incorporation into our jurisprudence been solved, when the 
successive acquisition of Florida, California, and New Mexico 
created others. Among the ugliest was the existence in these ter- 
ritories of a penal code repugnant to the principles of our law. We 
now have another such code to amend or annul as one of the first 
duties of constructive government, at least so far as it concerns the 
Island of Porto Rico. 

The Act of Congress (March 19, 1804) creating a territorial 
government for Orleans territory, now Louisiana, declared that 
the inhabitants should be entitled to the writ of habeas corpus, 
trial by jury, bail, except in certain capital cases, and immunity 
from cruel and unusual punishments. With these modifications it 
left the Spanish criminal law to be dealt with by the territorial 
government, which wholly abolished it, while retaining the civil 
code, and substituted for it an act, defining crimes and mis- 
demeanors, providing for certain privileges to accused persons, 
such as the right of inspecting indictments, examining jurors, con- 
sulting with counsel, public trial and sentence, etc. It concluded 
thus: ‘All the crimes, offences, and misdemeanors hereinbefore 
named” (or non-enumerated) “shall be taken, intended, and con- 
strued, according to and in conformity with the Common Law of 
England, and that the forms of indictment (divested of unnecessary 
prolixity), the method of trial, the rules of evidence, and the prose- 
cution of said crimes, offences, and misdemeanors, charging what 
ought to be charged, shall be, except as is by this Act otherwise 
provided for, according to said common law.” ? 





1 Cédigo Penal para las Islas de Cuba y Puerto Rico, promulgated by Real Decreto 
of May 23, 1879, being a revision of the Penal Code of June 17, 1870. 
2 Acts Leg. Council, Orleans Terr., First Session, Ch. L., Sec. 33. 
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The Act of Congress for the administration of Florida (March 
30, 1822) followed the Louisiana precedent; and as the territory 
had no considerable Spanish population, the Legislative Council, 
by one enactment, abolished all Spanish law in force and replaced 
it by the Common Law of England,’ with a proviso “that none of 
the British statutes respecting crimes and punishments shall be in 
force in this Territory.” A further Act (September 17th, 1822) 
accordingly defined crimes and their punishments after our humane 
principles of penology. 

So successful were these two experiments, that when we were 
at war with Mexico, and in military occupation of its territory, 
Brig.-Gen. S. W. Kearny, commanding at Santa Fé, New Mexico, 
put in force by military order (September 22, 1846) a code of law 
still known by his name, that superseded the existing criminal code 
by a concise law of twenty-seven sections.” 

Whether the penal code of Porto Rico is modified or abolished 
by military order, Act of Congress, or the law of a territorial legis- 
lature yet to be created, its continuance is a matter demanding 
early consideration by the proper authorities. 

This Code was a revision of that of 1870, undertaken upon the 
conclusion of the “ Ten years’ War” in Cuba, by the illusive “ Peace 
of Zanjon” (1878). The revisers admit in their prefatory address 
that they had not been able to agree on any quasi-political reforms, 
and that they had confined themselves to clarifying the Code, and 
making it, as nearly as possible, identical with that of the Peninsula. 

The Code’s political intent, thus unchanged, is perhaps the first 
thing that impresses the American reader, familiar with this simple 
clause (Art. III., Sec. 3) in our constitution, — ‘ Treason against 
the United States shall consist only in levying war against them, 
or in adhering to their enemies, giving them aid and comfort ” — 
and the almost equally brief statutory provisions regarding kindred 
offences. The Code recalls all the turbulent history of modern 
Spain, by its manifest design to keep down further revolutions by 
penalizing specific acts committed in revolutions past, especially by 
public servants. So, we have a chapter on the crime of “ treason” 
(Book II., Title I., Ch. I.); another on “crimes that endanger the 
peace or independence of the State” (/é., Ch. II.); and others on 
“ ]ése-majesté,” on “ crimes against the Cortes and its members; ” 





1 Leg. Council of Florida Territory, First Session, Act of September 2nd, 1822. 
2 “The Kearny Code,” printed in Compiled Laws, New Mex., 1897. 
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“against the Council of Ministers; ” ‘“ against the form of Govern- 
ment.” (/d., Title II., Ch. I.); on “crimes committed by individ- 
uals or public functionaries, on the occasion of, or against the 
exercise of, individual rights guaranteed by the Constitution,” or 
“in violation of the constitutional provisions relating to religion 
and worship” (/é., Ch. II.); on “ rebellion ” (/d., Title III., Ch. I.); 
“ sedition ” (/d., Ch. II.); and lastly, on “ criminal attempts against 
authority and its officers, resistance and disobedience,” “ acts of 
disrespect, insults, outrages, and threats aguinst authority, its offi- 
cers, and other public functionaries,” and “ public disorders” (/é., 
Chs. III.-VI.). This portion of the Code comprises one hundred 
and thirty-three out of four hundred and fifty-nine articles devoted 
to crimes and their penalties, or almost one-third of the book. 

One deduces from this that the Spanish monarchy relies on 
force for its continuance, since the Code penalizes acts that the 
patriotic love of a free people would make impossible. For in- 
stance, the individual Spaniard is guilty of treason, punishable by 
chains or death, ‘‘ who shall induce a foreign power to declare war 
on Spain” (Art. 134), or “facilitate the enemy’s entrance into the 
kingdom,” or “seduce Spanish troops ... to go over to the 
enemy’s ranks,” or “recruit people in Spain to make war upon 
the country under the flag of an enemy power” (Art. 135); or 
‘‘who shall take up arms against his country under an enemy’s 
flag” (Art. 136). Public authorities are forbidden to disobey the 
Regency “in case there should be a vacancy of the Crown” 
(Art. 163); or to substitute “for the monarchical-constitutional 
government an absolute-monarchical government or republican 
government,” or to change “ the lawful succession to the Crown” 
(Art. 169), or to publish “bulls, briefs, or despatches from the 
Holy See,” or “any proclamation, order, or document emanating 
from a foreign government, that attacks the independence or 
security of the State” (Arts. 142-3). One might indefinitely mul- 
tiply such examples— reminiscent of pronunciamentos, barrack- 
uprisings, and Carlist plottings. To more complete the melancholy 
picture: Article 114 permits convicts to be assigned tg military 
service; and Articles 435 and 436 punish with imprisonment those 
who, in order to escape conscription, mutilate themselves or their 
relatives. 

Of course these purely political provisions relating to the Crown 
and Government of Spain fell with the treaty of cession and have 
become mere historical curiosities, like the fateful clause that pun- 
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ished with death as rebels all “ who rise with public and overt hos- 
tility” “to proclaim the independence of the islands of Cuba and 
Porto Rico, or either of them” (Art. 237). Nevertheless, woven 
in with provisions now manifestly obsolete are others that might 
still be made extremely mischievous. 

For instance, “open air meetings or political demonstrations 
held by night,” whatever their object, remain criminal (Art. 177), 
as do meetings held without twenty-four hours’ prior notice to the 
authorities, or not dissolved on their second command to do so 
(Arts. 178, 183). Associations whose promoters do not eight days 
before they are formed furnish the authorities their by-laws, and 
thereafter give twenty-four hours’ notice of each meeting and allow 
the authorities to be present thereat, and say whether it may pro- 
ceed or no, are likewise under the ban (Art. 187), along with 
“authors, directors, editors, or printers” of publications not bear- 
ing the printer’s name, or not complying with the press law 
(Art. 191). Ministers of other than the State (Catholic) religion 
are punished if they. celebrate their worship “ outside the precincts 
set apart” for them (Art. 228), while offence “by word or ges- 
ture” against a minister of the State church may be punished by 
heavier penalties than physical assault upon one of any other reli- 
gion (Arts. 229, 234). “To act in contempt of, or with insult 
towards the public authorities” “aggravates criminal responsibil- 
ity” (Art. 10, Sec. 17). Like aggravations are “to commit the 
crime . . . where public authority may be exercising its functions,” 
or “ with insult or in contempt of the respect to which the aggrieved 
person was entitled because of rank,” or “by the use of weapons 
prohibited by the regulations,” ¢. g., a machete with a hilt (/2., 
Sections 20, 21, 26). ‘To outrage, insult, or threaten, by act or 
word, public functionaries, or officers of the authorities, in their 
presence or by writing to them directly” is a crime in itself 
(Art. 266). 

The Code has another class of obsolete provisions that will 
strike the American reader as equally curious. These are the 
articles relating to slavery, which consist of one whole chapter 
(Book II., Title XIII., Ch. III.), and some twenty articles directly 
using the word “slave,” still unrepealed, although slavery ceased 
in 1886. To strike them out would accomplish no more, however, 
than to strike out the political provisions just referred to; for, 
while both are dead in the letter, their spirit animates others not 
in terms related to them, as, for instance, the one declaring that 
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it is an aggravation of crime “for one not a white man to commit 
the deed against a white man” (Art. 10, Sec. 22), a principle that 
we have not yet, at least, sunk so low as to enact in statute law and 
one which should not be tolerated in practice where the mainten- 
ance of law and order is within the power of the Federal 
authority. 

Coming to a consideration of that portion of the Code which is 
still living, the most radical difference between Spanish law and 
ours would seem to be that the former does not recognize our 
distinction between mala prohibita and mala in se, but divides 
offences into crimes and misdemeanors (Delitos y faltas) with regard 
only to the severity of the punishment imposed on each. Crimes 
are classified as grave or less grave (graves 6 menos graves) accord- 
ing as to whether the prescribed punishment is exemplary (aflic- 
tiva) or correctional (correccional). Misdemeanors may be identical 
offences slighter in degree (Art. 6; compare also the “crimes” 
penalized in Articles 345-53 with the “ misdemeanors” in Articles 
603-4). This classification has a mischievous effect. By calling 
all infractions of law “crimes,” and confounding murder in one 
category with the breach of sanitary ordinances, the creation of 
“statutory crimes” is encouraged, and popular abhorrence of 
crime is diminished. The “crimes” hitherto alluded to, which 
are practically all mala prohibita, are not the only ones of their 
kind in the Code, another example being the crime of “ usurpation 
of office, rank, and titles and the unlawful use of names, dress, 
insignia, and decorations” (Book II., Title IV., Ch. VII.). This 
and similar chapters betray a sad lack of confidence in the public 
functionaries, whose practices they indicate all too clearly. 

Official abuses, such as these provisions were designed to correct, 
must inevitably be developed by an administrative system that 
winks at its servants extorting illegal fees to eke out inadequate 
pay —a political system that makes the military superior to the 
civil authorities — and a legislative system that, while maintain- 
ing a penal code, permits the enactment of special laws (/eyes espe- 
ciales) and the issue of ministerial regulations (veglamentos) orders 
or decrees (érdenes 6 decretos) containing authority to do acts 
forbidden by the Code, or providing punishments for acts not 
therein penalized. Such organic injustice often makes the indi- 
vidual an innocent law-breaker, for the law is as inaccessible to 
him in its entirety as the tables of Caligula, while the prosecuting 
officer is practically certain beforehand to obtain the conviction he 














THE PENAL CODE OF CUBA AND PORTO RICO. 129 


desires. This engenders hatred of law in the individual, and, on 
the other hand, makes those administrating it lax, venal, or 
tyrannical, as they are by disposition careless, covetous, or 
vindictive. 

The Code contains but six hundred and thirty-four sections, 
written with a clearness and terseness that puts to shame our 
verbose modern statute-writing. Vet it is emasculated at the 
outset by the proviso (Art. 7): “ Crimes that may be penalized 
by special laws are not subject to the provisions of this Code”; 
and its last article (634) is a reaffirmation of its weakness: “ All 
the general penal laws existing prior to the promulgation of this 
Code are hereby abrogated, excepting those relating to crimes not 
subject to its provisions.” The Code is still further enfeebled by 
the fact that crimes committed by military or administrative offi- 
cers cannot be punished until their superiors have heard the case, 
and turned the offender over to the criminal law for trial. 

The highly intellectual men who framed the Code seem to have 
been aware of this weakness, and, in view of the difficulty of 
bringing public functionaries to trial at all, to have multiplied the 
enumeration of offences for which, at any rate, it might be lawful 
to punish them —a list that shows as low a moral sense pervading 
the civil administration as the chapters relating to political offences 
would indicate as existing among the military and clergy. 

For instance: public functionaries must not levy illegal taxes 
nor collect them by coercion (Arts. 212, 213); nor take away 
private property (Art. 216); nor falsify documents in any of the 
manners following : 


“1. By counterfeiting or feigning any writing, signature or rubric. 

“2. By injecting into the recital of any proceedings the participation 
therein of persons who had no such participation. 

“3. By attributing to those who were present thereat, declarations or 
recitals different from those which they made. 

“4. By falsifying the truth in the narration of proceedings. 

“5s. By altering true dates. 

“6. By inserting in a genuine document any alteration or interlineation 
which should alter its sense. 

“1”. By giving out a copy authentic in form, of a fictitious document, 
or by averring in a copy a contrary or different thing from that which the 
genuine original contained. 

“8. By intercalating any instrument in a Protocolo, register, or official 
record.” (Art. 310). 
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Nor shall they “invent or falsify a telegraphic despatch” (Art. 
313); nor issue fraudulent passports, permits (cédu/as), and cer- 
tificates (Arts. 316, 320) ; nor connive at the attribution of titles 
of nobility to impostors (Art. 343). Judges are to be punished 
for pronouncing unjust sentences (Arts. 357-362) or shirking the 
duty of pronouncing any, or “maliciously delaying” justice (Art. 
364). Public prosecutors are liable for ‘“ maliciously failing” to 
prosecute delinquents (Art. 365) — jailers, for “ connivance in the 
escape of prisoners” (Art. 369) and all officials entrusted with 
public documents, for stealing, destroying or hiding them (Art. 
371), breaking their seals or wrappers (Arts. 372-3), giving out 
unauthorized copies of them or revealing their contents, or trading 
in the secrets of private individuals that they have become cogni- 
zant of (Arts. 374-5). Lastly, chapters IX., X., XI.,and XII, of Title 
VII., Book II., penalize the acts of public officials who accept bribes, 
embezzle public funds, commit frauds, make illegal exactions, or en- 
gage in unlawful speculations ; and Chapter VIII. at least provides 
a penalty for crimes that stained Spanish rule in Cuba — the solicit- 
ing by prison-keepers of women under their custody or the female 
relatives of other prisoners ; and the same offence, when committed 
by any functionary against women having “ applications before him 
awaiting his decision or about which he has to inform or consult 
his superior officer.” 

With powerful and upright courts and prosecutors, it would 
seem that a code so severe on governmental officers should amply 
protect a private individual from oppression ; but this appearance 
of strength is deceptive. Suppose some functionary has detained 
or opened a man’s private letters, and he complains about it? He 
will find that this is only punishable in a “functionary not being 
a judicial authority” (Arts. 207-8) — that he is objecting to an 
act of the Court — and he will be lucky if he is not fined or im- 
prisoned for “disrespect of authority.” Supposing his house is 
entered in the dead of night — its contents searched and invento- 
ried — and that he himself is ordered to leave town without trial 
or sentence? Is it likely to encourage him to seek redress to know 
that this was “a case provided by law,” — perhaps by a decree he 
never heard of —or that “ the constitutional guarantees had been 
suspended” ? (Arts. 203-5, 210-11). Suppose he is arrested, and 
the jailer keeps him for days without commitment by a judge, or 
even judicial knowledge of his detention, perhaps putting him 
incomunicado without leave to speak or write to any one —is it 
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satisfying to be told that this performance is lawful, because the 
functionary was “acting in obedience to an order of the civil or 
military authority, issued in the exercise of special powers conferred 
by a law” ? (Art. 201, Sec. 8). 

If such reservations and qualifications render private individuals 
powerless as against official persecution, how does it strengthen 
a judge to have to decide whether the reclamation of the military 
or administrative authority for the remission of a criminal cause 
to them can be safely resisted by him? (see Arts. 195-6). Or 
whether he may disregard the enforcement of the order of some 
“superior authority ” ? (Art. 376). It is as likely to weaken his 
own initiative as to strengthen his resistance to usurpation of 
power by other branches of the government, to know that public 
functionaries have individual discretion not to enforce an order 
“that should constitute an open, clear and definite infraction of a 
Constitutional precept,’ or “wherein any other law is openly, 
clearly and definitely infringed” (/d.). Such conflicts of the law 
do not work to the benefit of any one except public officers 
desirous of screening responsibility behind them. The private 
individual is at their mercy. 

Eliminating from the Code these elements of weakness and 
oppression, all of political origin, it becomes easier to compare 
what remains with American penal statutes. The treatment of 
crimes against the person and property differs, on the whole, very 
little from otr own. Murder and manslaughter are classified as 
Parricide (the murder of a spouse or any relative), Assassination, 
and Homicide. Libel and Slander are confused between Calumny 
and Contumely (Calumnia y Injuria), each embracing elements of 
both the offences as known among us. The crime of arson is 
extended to cover setting fire to canefields, nurseries, and standing 
grain. Crimes against chastity are not as severely punished as 
with us, and bear heavily against women. A husband may kill 
his wife when taken in adultery without other penalty than banish- 
ment (Art. 437), or have her and her paramour imprisoned (Art. 
447); but his own adultery is only punishable if he “ keep a con- 
cubine in his house or out of it with scandal” (Art. 452). Mar- 
riage is hampered by the Penal Code (Book II., Tit. XI., Ch. IL.), 
as well as by the Civil Code (Book I., Title IV.), the marriage of 
minors without their parents’ consent being even made a crime 
punished with imprisonment (Art. 494). This, in the ecclesiasti- 


cal interest, of course. The statutes relating to minor crimes 
18 
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against the person and property have no peculiar distinction from 
our own. 

There are some rather admirable provisions for punishing fraud- 
ulent insolvents (Book II., Title XIII., Ch. V.), that might well be 
copied and enforced in our legislation. Among them occurs one 
of the two unconsciously humorous passages in the Code. Fraud- 
ulent insolvency is to be presumed (Art. 553, Sec. 2), if a man 
“have lost in any kind of gaming, sums in excess of what an 
orderly father of a family should risk, by way of recreation, in that 
sort of entertainment.” The chapter on duelling (Book IL., Title 
VIII., Ch. IX.), is deliciously solemn fooling. Article 439 provides 
that whoever kills a man in duel shall suffer a long term in prison 
—a shorter term if he wounds him—a jailing in any event. 
Article 440 reduces these penalties to banishment and fine respec- 
tively, whenever imposed : — 


‘ 


1. Upon the challenged person who should fight because he had not 
obtained from his adversary an explanation of the reasons for the duel. 

“2. Upon the challenged person who should fight because of his ad- 
versary having refused to accept adequate explanations or proper satis- 
faction for the offence that had been inferred. 

‘3. Upon a person outraged in his honor, who should fight because 
he had not been able to obtain from the offender the adequate explana- 
tion or proper satisfaction for which he had asked.” 


Article 445 provides: ‘ The duel which takes place without the 
presence of two or more seconds, elder in years to each of the com- 
batants, and without their having selected the arms and arranged 
all the other conditions thereof, shall be punished,” etc. 

Book III., devoted to Misdemeanors, does not require discussion. 
Many are the identical offences before styled “ crimes,” only less 
grave in nature and punishment. The rest are mere ordinances of 
order and sanitation, or relate to petty trespasses and the like. 

Book I., defining crimes and misdemeanors, the persons respon- 
sible, and the nature and extent of the penalties therefor, is entitled 
to real respect as an intellectual achievement, although it offends 
radically against our theory of penology. 

The modern idea that the reclamation of the prisoner is the end 
in view wherever possible, depending so much on the discretion of 
the judge, is virtually omitted from this code. The saving chance 
that a jury may allow a young or unfortunate person is altogether 
lost. The Spanish penologists, with apparent sincerity, strove to 
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make infallible recorders out of fallible human judges, in whose 
hands lay the life and death of accused persons, contending un- 
equally against the prosecution ever since they were haled before 
the committing magistrate. To this end, instead of giving a judge 
wide discretion, they strictly limit it, yet make these very limita- 
tions elastic, with the evident idea that if all are duly noted the 
judge will merely have to find a prisoner guilty, and the law will 
provide a penalty graded to the nicety of a day. The labor and 
pains with which this immense and barren task has been accom- 
plished deserved a better subject. The result, at all events, is so 
novel that it is difficult to understand without reading the whole book. 
To give an idea of it: There are nine circumstances that extenuate 
and twenty-six that aggravate criminal responsibility; there are 
concerned in a crime, principals, accomplices, and accessories; the 
crime itself may be either consummated, frustrated, or attempted. 
Supposing an accessory to a frustrated crime be found guilty, and it 
is shown that while he was less than eighteen years old (an exten- 
uating circumstance), he had acted for the sake of money (an ag- 
gravating circumstance), how shall the judge sentence him? Bya 
mathematical computation, as hereafter shown. 

Punishments (Title III., Ch. II.) are imposed according to a 
general scale, as follows : — 


EXEMPLARY PUNISHMENTS. 

Death (by the garrote). 

Life chains (cadena perpetua). 

Life imprisonment at hard labor (vec/ustén) outside of Cuba and Porto 
Rico. 

Life imprisonment without hard labor (re/egacién) outside of Cuba and 
Porto Rico. 

Expulsion for life ( extratamiento) from Spanish territory. 

Chains for a term of years. 

Imprisonment at hard labor for a term of years. 

Imprisonment without hard labor for a term of years. 

Expulsion for a term of years. 

Imprisonment at hard labor in Cuba or Porto Rico (Presidio mayér). 

Imprisonment without hard labor in Cuba or Porto Rico (Prision mayér). 

Confinement in a penal settlement (Conjfinamiento). 

Perpetual absolute disqualification. 

Temporary absolute disqualification. 


Perpetual especial disqualification 


; . ; ; suffrage, active and passive, pro- 
Temporary especial disqualification _ ° sh 


st public office, the right of 
fession or trade. 
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CORRECTIONAL PUNISHMENTS. 
Presidio correctional (a shorter term). 
Prision “ ees *) 
Banishment (destierro) from a locality, as fixed by the Court. 
Public censure. 
Suspension from office, etc. 
Imprisonment at place of offence (Arresto mayér). 


LicGHT PUNISHMENTS. 
Imprisonment in offender’s house, etc. (Arresto menor). 


PUNISHMENTS COMMON TO THE FOREGOING. 
Fines. 


Giving bonds (caucion). 
ACCESSORY PUNISHMENTS. 
Degradation (of a civil officer). 
Civil interdiction. 
Subjection to the surveillance of the authorities. 


The punishments prescribed in the first two classes, and fines, 
are divided into maximum, medium, and minimum degrees. Be- 
sides this, some punishments carry with them others, as life impris- 
onment at hard labor does civil disqualification (Tit. III., Ch. III.). 

The Code then prescribes the degree of penalty to be imposed, 
from that applicable to principals in consummated crimes down to 
accessories in attempts, by the singular table (Title III., Ch. IV., 
Sec. 1), shown on page 135. 

Where a penalty is imposed “in its minimum and medium de- 
gree,” etc., the term is a compound of those two. See table 
on page 136. 

The classification further proceeds to fix how many degrees of 
punishment shall be added or subtracted for aggravating or extenu- 
ating circumstances (Jé., Sec. 2). 

It proceeds to make a number of groups of punishments, with 
regard to their relative “ superiority” or “inferiority,” by relation 
to the respective severity of the above-named penalties and the 
degrees of each, and evolves another table (/d., Sec. 3), shown 
on page 136. 

To return to the question to be determined by the judge, he 
would find what the penalty for the crime was; he would then 
allow two degrees for the extenuation of youth, add one for the 
aggravation of venality, turn to the tables, look the exact figures 
up, and have his sentence ready-made. 
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For dealing with automata, hardly a more perfect machine could 
be devised; for restraining, disciplining, and elevating human 
beings, hardly a worse, for it makes justice mechanical, and the 
judge a mere calculator of formulas. Even were the garrote, chains 
hung from waist to ankle, banishment and penal colonies, not alien 
to our jurisprudence, to say nothing of the minor penalties of civil 
interdiction (virtual outlawry) and surveillance by the authorities, 
this mechanical device never can be made to do justice as fairly as 
a human judge and a decent jury. 








. Penalty 
Penalty elonging to 
belonging to the | Principal in b — on Penalty 
Principal in Attempt at ieee om belonging to 
Penalty affixed | the Frustrated | Consummated Bias athe a Accessory in 
to the Crime. Crime, and the |Crime, Accessory Coden ani Attempt to 
Accomplice in in same Crime, Accompilices in commit a 
the Consummated| and Accomplice Attempts Crime. 
Crime. in Frustrated . 
Crime. 
Ist case. |Death. Cadena Cadena Presidio Presidio 
Perpetua. Temporal. Mayer. Correccional. 
2d case. |From Cadena Cadena Presidio Presidio |\Arresto Mayér. 
Perpetua to| Temporal. Mayor. Correccional. 


Death. 


3d case. |From Cadena\ Presidio Mayor| Presidio Cor-| Arresto Mayor\Fine, and Ar- 
Temporal in| from its max-| recciona/from| from its max-| resto AZayédrin 
its maximum| imum degree) its maximum| imum degree] its minimum 
degree to| to Cadena\ degree to| to Presidio! and medium 
Death. Temporal in| Presidio Ma-\ Correccional| degrees. 

its medium} yér in its me-| initsmedium 
degree. dium degree.| degree. 


4th case. |From Presidio|Presidio Cor-|Arresto Mayér\Fine, and Ar-|Fine. 
Mayér in its| reccional from| fromits max-| resto Mayér 
maximum] its maximum] imum degree| in its mini- 
degree to Ca-| degree to} to Presedio| mumand me- 
dena Tempo-| Presidio Ma-| Correccional| dium degree.|, 
ral in its me-| yér in its me-| initsmedium 
dium degree.| dium degree.| degree. 


























Had the results of such a scheme to make human justice error- 
less and self-recording been such as to gratify the people for whom 
it was fashioned, we might well permit it to continue among them ; 
but as it has only contributed to misery and oppression, we are 
under no obligation to respect its pretensions. 

Such a laborious and consistent work will not bear amendment. 
Nor will its entire repeal work any hardship in destroying estab- 
lished custom. The civil law endears itself by a thousand ties to 
those whose whole life’s actions it directs and safeguards, and whose 
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estates it will faithfully transmit to their posterity. No penal code 
ever endeared itself to any one, nor would the repeal of one disturb 
a single vested interest. This Code was imposed on its people by 
aliens. It is not their own handiwork, and except for one or two 
petty references to sugar-cane and the trespasses of cattle, it might 
as well have been designed for Denmark as the West Indies. Noone 


DEMONSTRATIVE TABLE OF THE DURATION OF THE DIVISIBLE 
PENALTIES, AND OF THE TIME WHICH EACH ONE OF 
THEIR DEGREES COMPRISES. 











Time embraced 


Time embraced 


Time embraced 


Time embraced 








Presidio & Prisién 
mayor. Confina- 
miento. TEMPO- 
RARY absolute or 
especial Disqual- 
ification. 


Presidio & Prisién 
Correcctonal. 
Banishment. 


Suspension. 


Arresto Mayér. 


Arresto Menor. 


From 6 years 
and a day to 
12 years. 


From 6 months 
and a day to 
6 years. 


From 1 month 
and a day to 
6 years. 


From 1 month 
and a day to 
6 months. 


From I to 30 
days. 





From 6 years 
and a day to 
8 years. 


From 6 months 
and a day to 

' 2years and 4 
months. 


From 1 month 
and a day to 
2 years. 


From 1 to 2 


months. 


From 1 to Io 
days. 








From 8 years 
and a day to 
10 years. 


From 2 years, 
4 months and 
a day to 4 
years and 2 
months. 


From 2 years 
and a day to 
4 years. 


From 2 months 
and a day to 
4 months. 


From It to 20 
days. 





PENALTIES. by the Penalty in| in its Minimum in its Medium in its Maximum 
its Entirety. Degree. Degree. Degree. 
TEMPORARY Ca- | From 12 years | From 12 years | From 14 years, | From 17 years, 
dena, Reclusién,| andadayto| andadayto| 8monthsand| 4monthsand 
Relegacién, Ex-| 20 years. 14 years and] a day to 17} a day to 20 
pulsion. 8 months. years and 4| years. 
months. 


From 10 years 
and a day to 
12 years. 


From 4 years, 
2months and 
a day to 6 
years. 


From 4 years 
and a day to 
6 years. 


From 4 months 
and a day to 
6 months. 


From 21 to 30 
days. 














will regret its disappearance with the other mementoes of evil days. 
What is humanely intended in it exists in every American code. 
Men of leisure and genius, it is true, could alter it into an Amer- 
ican code; but events will not wait, and to administrators, not of 
genius but of practical sense, the old Louisiana precedent will seem 
the more simple and the most certain to produce a uniformity of 


reform. 
Lloyd McKim Garrison. 
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Two THEORIES OF CONSIDERATION. — 


Dear Mr. Epitor, — Will you permit me to correct two errors in my 
article on “ Consideration” printed in the last number of the Review. 
The first is a misprint. In line 19 of page 31 “ thing itself” should be 
“ promise itself.” 

The other error, I regret to say, is not a misprint. I should like, how- 
ever, to substitute for so much of the sentence as follows the word “is” 
in line 23 of the same page, these words: “to find the consideration in 
the mere act of giving the promise requested in these cases, and yet to 
deny the quality of consideration to the same act in other cases.” Pro- 
fessor Williston certainly did not fall into the same fallacy which he had 
detected in another. It is with great regret that I find myself unable to 
agree with my friend and colleague as to the essence of consideration. 
But it is doubly painful to discover that I did him the injustice of giving 
an erroneous reason for my dissent from his view. I hope that this 
correction may meet the eyes of all who happen to read my misconceived 


criticism. James Barr AMES. 





Jury TRIAL IN THE DistricT oF CoLumBia. — According to the com- 
mon law of England, no verdict of a jury could be reviewed by another 
jury on appeal to a superior court. This rule was adopted in the Ameri- 
can colonies, with the exception of New England and Georgia; at all 
events, it governs that ideal jury which our federal Constitution guaran- 
tees. The application of this principle to the courts of the justices of the 
peace of the District of Columbia has recently been determined by the 
Supreme Court of the United States in an able and learned opinion by 
Mr. Justice Gray. Capital Traction Co. v. Hof, 19 Sup. Ct. Rep. 580. 
These courts were established by Act of Congress, which continued their 
existence as under the laws of Maryland. Appeal was provided to the 
Supreme Court of the District, before a jury if desired. In 1823 the jus- 
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tice was authorized to summon a jury of twelve men to his assistance, and 
herein arose the difficulty. The defendant in the present case was sued 
in a civil action before a justice of the peace. If the first proceedings 
were a trial by jury, then they could not be reviewed by a jury in the court 
above. But it appeared that the so-called jury of the justice’s court was 
established by analogy with similar courts in New York; and it had be- 
come the recognized usage of these courts that the jury was no more than 
a body of referees, the judge having no authority to direct as to the law or 
to set aside the verdicts. In the absence of such authority, there could 
be no true trial by jury, and so the court held. 

So far the jury trial before the Supreme Court of tk . District would be 
regular. The next question was whether it would be unduly interfered 
with by the fact that a preliminary hearing had been held before the jus- 
tice, — whether the defendant was entitled to a jury in the first instance. 
The case of Callan v. Wilson, 127 U.S. 540, had to be dealt with, where 
it was held that the defendant in a criminal prosecution for conspiracy 
could not be tried in a police court without a jury. The express ground 
of the decision was that the police court had no jurisdiction ; but it was 
further said by way of dictum that the defendant was entitled to a jury 
before the proper court without any preliminary. That theory is distin- 
guished in the present case ; the court says that different considerations 
apply to the Seventh and Sixth Amendments, to criminal and to civil 
proceedings. In criminal prosecutions the prisoner is entitled to a 
“speedy trial,” and his liberty is to be protected against undue process 
of law. This reasoning may differentiate the cases; if it does not, the 
theory of Cad/an v. Wilson should give way, for it seems to be based upon 
a narrow method of dealing with the constitutional guaranties. The deci- 
sion of the principal case, at all events, is satisfactory; the provision for 
a jury trial before the appellate court would seem to give all the essential 
protection which the Constitution aimed to secure. 

The opinion is also interesting as giving a hint of the probable attitude 
of the court in regard to the right of the inhabitants of our newly acquired 
islands to a jury trial. “It is beyond doubt at the present day that the 
provisions of the Constitution of the United States securing the right of 
trial by jury, whether in civil or in criminal cases, are applicable to the 
District of Columbia.” Three cases are cited ; Ca//an v. Wilson, supra, 
alone squarely decided the point, and the decision was not a fully con- 
sidered one. At all events, the District of Columbia may be distinguished 
from territories generally. The remaining cases cited refer to other ter- 
ritories, — Iowa and Utah. Webster v. Reid, 11 How. 437; Zhompson v. 
Utah, 170 U. S. 343. The Iowa case is based upon the Act of Congress 
which applied to Iowa the clauses of the Constitution ; the Utah case had 
the same basis, although some dicta went further. See 12 HaRvaRD Law 
REVIEW, 205. The point is not yet res adjudicata as to territories gener- 
ally ; but the court is showing no temper to reconsider its former dicta ; 
and if the constitutional provisions are not applied to the Philippines, the 
result is likely to be accomplished only by distinguishing the Philippines 
from our formerly acquired territories. 





War REVENUE ACT OF 1898.—The recent case of WVicol v. Ames, 19 Sup. 
Ct. Rep. 522, is notable since it passes upon an important clause of the 
War Revenue Act of 1898, but it seems to add no new point to the vexed 
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questions of taxation. One section of the Act imposed a tax on “each 
sale, agreement of sale, or agreement to sell any products or merchandise 
at any exchange on board of Trade or other similar place” and required 
a stamped memorandum to be delivered to the buyer. It was contended 
that this amounted to a tax on the property sold and was so a direct tax, 
but the court, refusing so microscopic and theoretical a point of view, de- 
clared it a tax on the privilege or facility of carrying on sales in a general 
market, and so clearly in the nature of a duty or excise. The decision seems 
most sensible. ‘he “ privileges ” of bankers, brokers, and the like have 
been constantly xed, and such a tax has been, and may be, administered 
by stamps as well %'s by a fixed license fee. It was contended that the tax 
was not uniform, since it did not include all sales, that it was unfair to 
discriminate between sales at exchanges and sales at other places, that 
this was substantially 4 tax on the right to transact business and that ex- 
changes should not be thus singled out, but that contention simply shuts 
its eyes to the facts regarding exchanges. Sales at exchanges do differ 
radically from sales at any other place, “the privilege of effecting such 
sales is so far distinct as to create a reasonable and substantial ground for 
classification and for taxation when similar sales at other places are un- 
taxed.” Gulf, Colorado, & Santa Fé Ry. v. Ellis, 165 U.S. 150, 155. 
Again the tax is geographically uniform and by means of the stamps 
regulates the amount to be paid by the extent to which the privilege is 
used. Surely there can be no ground for objection on the score of 
uniformity. 

Another point, this time in regard to the interpretation of the Act, is 
decided in the case, that a sale of live stock at the Union Stock Yards in 
Chicago counts within the statute as a sale “at any exchange, or board 
of trade, or other similar place.” This construction, clearly in line with 
the decision as to the constitutional question in the main branch of 
the case, seems broad enough to include any place where buyers and 
sellers have exceptional facilities for transacting sales of chattels of 
any sort. 





WRITTEN CONTRACTS AND Extrinsic EvIDENCE.—In Violette v. Rice, 53 
N. E. Rep. 144 ( Mass.), the plaintiff contracted with the defendant to take 
the part of “Bertha Gessler” in a play called “ Excelsior, Junior.” The 
agreement was in writing and required the plaintiff “to render services 
at any theatres.” The contention was that the word “ services” was 
orally agreed at the time of the contract to mean services in a particular 
part. But the court refused to vary the words of the contract by an ex- 
trinsic agreement which, it declared, contradicted the written language. 
An engagement for services was a general employment which could not 
be specially limited to a single part. 

It is commonly stated that parol evidence is inadmissible to vary a 
written instrument. But this is merely stating a rule of substantive law 
under the guise of a rule of evidence. If the law of deeds or wills re- 
fuses to allow a certain claim or defence, parol evidence is of course 
inadmissible to prove it, for even if established it will do no good. 
Thayer, Preliminary Treatise on Evidence, p. 409. The general rule, 
however, is by no means inflexible and the substantive law of writings 
often allows contemporaneous collateral matter to affect a written instru- 
ment. But the cases are not unanimous as to how far a court may wan- 
der from the document before it. Maumberg v. Young, 44 N. J. Law, 331, 
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declares that if the writing appears on its face to contain the full engage- 
ment of the parties, no extrinsic agreement can be shown. ‘This rigid 
doctrine, aimed to simplify, is really unworkable. It is often harsh and 
unjust and, like the old Statute of Fines, must break down under such 
defences as fraud and mistake. A better rule — practicable and just — 
is that of Chapin v. Dobson, 78 N. Y. 74. The incompleteness of the 
instrument need not appear on its face. If, viewed in the light of all the 
surrounding circumstances, it does not appear to contain the whole agree- 
ment between the parties, an additional collateral bargain may be shown, 
subject always to the proviso that the sound judgment of the court does 
not regard it as inconsistent with the actual terms of the document. 
Brown v. Byrne, 3 E. & B. 703. 

Under this lenient rule the result of the present case is too rigid. In 
the case of an actor of little note the term “services” might well be 
applied to any part which emergency might require. But in the case of 
a well-known performer one might expect an engagement of a particular 
character. Extrinsic facts would seem to indicate that the plaintiff was 
accustomed to take certain parts such as she contended was the actual 
understanding of the parties. In the light of all tie circumstances the 
contract would not appear to be complete, and the collateral agreement 
not repugnant to the writing. Apart from any technical meaning of the 
word “services,” a question not raised in the case, the Massachusetts 
court might sustain the defendant in compelling the plaintiff to shift 
scenery. 





ConTRACTs — MEasurRE OF Damaces.—JIn the case of Connolly v. 
Sullivan, 53 N. E. Rep. 143 (Mass.), the view is expressed that, when 
one party to a contract is prevented by the other from completing per- 
formance, the one so prevented may recover the value of the labor and 
materials already furnished, independently of the contract price. The 
facts show that an agreement was made by terms of which certain exca- 
vations were to be made for a stipulated sum. The work proved more 
expensive than was contemplated. The plaintiff, however, continued 
until stopped by the defendant, at which time the value of labor and 
materials furnished was considerably in excess of the sum for which the 
plaintiff had contracted to do the whole work. The question, then, was 
whether the plaintiff in view of such a termination of the contract by the 
defendant should be allowed to recover the full value of such labor and 
materials, regardless of the contract price. 

A distinction is to be made between those cases when the plaintiff him- 
self is in default, and when, as in this instance, the defendant prevents 
further performance. Keener, Quasi-Contracts, p. 313, n. In this latter 
class of cases, there is a conflict of authority. In Koon v. Greenman, 
7 Wend. 121, when work was stopped by reason of defendant’s failure to 
furnish materials as agreed, a ruling that recovery was not limited by the 
rates of contract was reversed as error. But in Derby v. Johnson, 21 Vt. 
17, the plaintiff recovered an amount in excess of the contract price. The 
court attempted to distinguish the case from Koon v. Greenman, supra, 
but its success is at least open to question. Doolittle v. McCullough, 12 
Ohio St. 360, presents facts not unlike the present case. There a charge 
that the value of the work was to be found without reference to the con- 
tract was held erroneous. 
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It is argued in support of the rule in the present case that the contract 
ought not to be considered as still existing as a measure of recovery, 
inasmuch as the defendants, who themselves have terminated it, would 
then be allowed to take advantage of it in defeating the plaintiff’s re- 
covery for work and materials expended of which the defendants have 
had the benefit. But it seems a much stronger argument that, had the 
contract been completed, only the contract price would have been paid, 
and that when the work is stopped a real saving is effected to the plain- 
tiff, for he is thereby relieved from further expenditures which, under a 
completed contract, must be a net loss to him. If he himself had ter- 
minated the contract, the contract price would be the limit of recovery. 
Accordingly, on principle and authority, it is desirable not to follow the 
rule suggested in the principal case. 





INTERSTATE RENDITION. — The case of Zaton v. State of West Virginia, 
g1 Fed. Rep. 760 (C. C. A. Fourth Cir.), presents a question regarding 
interstate extradition of criminals not often directly raised. The plaintiff in 
error was indicted for arson in West Virginia. Requisition was made to the 
Governor of Illinois when the culprit was found and he was surrendered 
to the demanding State. In an application for a writ of Aadeas corpus his 
contention was that he was not present in West Virginia when the crime 
was committed and he was not, therefore, a fugitive from justice of that 
State. In proceedings in error the writ was refused, on the ground that 
when the warrant was issued in Illinois it was enough if merely presump- 
tive proof of the relator’s flight from West Virginia was given. The 
case involves a discussion of the nature and the extent of proof of escape 
which a demanding State ought to furnish in asking for the surrender of 
an offender. 

In the absence of decisions squarely on the point, it is said on the one 
side that the State making requisition ought to give to the executive from 
whom surrender is desired evidence proving the fact of escape. In Ex 
parte Reggel, 114 U.S. 642, this view is clearly supported, on the ground 
that anything short of proof of actual flight might create an injustice by 
requiring surrender, on the strength of official records, of one whom the 
executive knew to be not in fact a fugitive from the demanding State. 
On the other side, it is contended that submission of records of formal 
indictment, with an affidavit, is sufficient ground on which to base the 
presumption of actual flight. Where this view prevails, the relator cannot 
overthrow the presumption as to his escape by merely denying the truth 
of the records. x parte Swearingen, 13 S.C. 74; Hibler v. The State, 
43 Tex. 197 (Sup. Ct.). 

Owing to the importance of the question as affecting the rights of citi- 
zens, the greatest freedom from technicalities is desirable. But a proper 
regard for the accuracy of official records must also be maintained. By 
adopting the course suggested in the principal case, both ends are kept 
in view, and, so far as practicable, brought together. It recognizes the 
common-law view of crimes as local in character by holding that the 
presentations of the indictment and affidavit is sufficient prima facie evi- 
dence of actual flight of the one demanded. Due credence is therefore 
given to these papers of the demandant. The executive on whom requi- 
sition is made is given presumptive proof upon which it is justified in 
issuing a warrant for arrest and surrender, while the relator may rebut 
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that presumption against him by showing in some court of the State 
where the warrant is issued that the facts are not consistent with the 
records upon faith of which the executive acted. The rights of the citizen 
are thus protected by giving him the opportunity to vindicate himself, 
while the validity of official proceedings is upheld until conclusive error 
is shown. 





DANA v. VALENTINE FOLLOWED IN ENGLAND. — In Dana v. Valentine, 
5 Met. 8, the plaintiff owned certain vacant lots next to the defendant’s 
slaughter-house, which caused offensive smells in the vicinity. ¢The 
court held in a dictum that the plaintiff had an adequate remedy at law to 
prevent the defendant’s gaining a prescriptive right to_maintain the nui- 
sance although the plaintiff could show no actual damage., And this dic- 
tum is generally followed in the United States. Farley v. Gate City Gas 
Co. 31 S. E. 193 (Ga.). Some fifty years later the English Court of 
Appeal in Chancery had the same question presented to it, and gave a 
different answer. Sturges v. Bridgman, 11 Ch.D.852. There the defend- 
ant, a confectioner, had been accustomed to use mortars in his kitchen 
for more than twenty years. The plaintiff then extended the rear of his 
house so that it adjoined the defendant’s kitchen, and for the first time 
was seriously annoyed by the noise from the mortars. He was allowed an 
injunction, because the defendant had gained no prescriptive right inas- 
much as the plaintiff had been unable to bring action until actual damage 
was suffered. No action on the case would lie without proof of substan- 
tial loss. The only possible distinction between the two cases — that in 
Dana v. Valentine the nuisance was always apparent, while in the Eng- 
lish case it could not be perceived until the actual damage occurred — 
seems an unsatisfactory refinement. 

The recent English decision in Roberts v. Gwyrfai District Council, 
[1899] 1 Ch. D. 583, would then seem revolutionary. The plaintiff had 
a natural right to the uninterrupted flow of a stream by his land. The 
defendant wrongfully altered the flow of water as it passed the plaintiff's 
tenement. No actual damage resulted, yet it was held that plaintiff’s 
common law right had been infringed and the wrongdoer was enjoined 
from further interference. Sturges v. Bridgman, was not brought to the 
attention of the court and the question was dealt with somewhat sum- 
marily. In following the accepted American rule it reached a wholesome 
result. While it is hard for one who at present does not wish to use his 
land in a certain way to be deprived of its future use, it is harder still for 
one committing the nuisance to be driven out of business simply because 
a neighboring proprietor decides to change his mode of occupation. It 
would be in the power of the latter to destroy at his option permanent 
and extensive works. Public policy would seem to require an exception 
to the rule that an action on the case requires substantial damage when 
a property right has been infringed for more than twenty years, though 
the damage has been merely nominal. 12 HarvaRD Law REVIEW, 284. 





TENANCIES FROM YEAR TO YEAR. — It is well settled law that if a tenant 
for years holds over at the end of his term, the landlord has the option 
of treating him as a trespasser, or as a tenant from year to year where 
such tenancies are allowed. This is founded on a supposed agreement 
between the parties, implied from the mere fact of holding over. Conway 
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v. Starkweather, 1 Den. 113. An exception to this general rule is illus- 
trated by a late case decided in the Supreme Court of Canada. The 
plaintiff let lands to the defendant under a lease for eleven months, at a 
rent of $600 per year, payable monthly. The defendant held over for 
ten months after the end of his lease, paying the former monthly rent, 
and then left after a month’s notice. It was held that the defendant be- 
came a tenant from month to month and not from year to year, and 
so was liable for no further rent. Chase v. Richards, Canadian Law 
Journal, April 15, 1899. 

This decision evidently attained practical justice, and it seems also to 
be correct on principle. The test of whether the tenancy was from 
month to month or from year to year would seem to depend on what 
was the implied agreement on holding over. And it is well settled that 
a tenant, in so holding over, is impliedly bound by the agreements of his _ 
first lease, so far as they are consistent with the new tenure. Hence in 
all jurisdictions, even where tenancies from year to year are not allowed, 
the rent due under the former lease is binding on the tenant until a new 
agreement is substituted, whether he becomes a tenant from year to year 
or at will. Weston v. Weston, 102 Mass. 514. The principal case would 
seem to turn on what would have been the nature of the tenancy if the 
defendant had entered for an indefinite time with the agreement to pay 
rent monthly at the rate of $600 per year, and it seems probable that this 
would not have been a tenancy from year to year. While it is not neces- 
sary in order to create such a tenure that rent should be payable yearly, 
it should be apparent that the parties contracted with the year as the unit 
of payment. Hence it is created if an annual rent is payable half-yearly, 
or quarterly, as this implies that the tenancy was intended to last for a 
year at the least. Richardson v. Langridge, 4 Taun. 128. In the prin- 
cipal case, the rent, though at the rate of $600 per year, can hardly be 
called an annual one, as it was not payable yearly or in any fractional 
part of a year. The defendant was, therefore, a tenant from month to 
month, and in such a case a month’s notice is sufficient. Steffens v. Earl, 
11 Vroom 128 (N. J.). The decision is especially worthy of notice as 
showing a reaction against a tendency of the courts to imply tenancies 
from year to year in many cases contrary to the manifest intention of the 
parties. See Haynes v. Aldrich, 133 N. Y. 287. 





Deposit OF NOTES FOR COLLECTION AND EQUITABLE ASSIGNMENTS. — The 
distinction between a trust and a debt is well illustrated by cases where a 
negotiable paper has been deposited in a bank for collection. If the 
transaction is a simple deposit and not a discount, the bank holds the 
paper in trust for the depositor until collection, and then becomes a debtor 
for the amount collected. The practical result of this change in the 
bank’s obligation to the depositor is, that in the event of bankruptcy, 
the latter can recover the note from the bank before it has been collected, 
but after collection he must come in with the general creditors. ational 
Bank v. Hubbell, 117 N.Y. 384 ; St. Louis Co. v. Johnston, 133 U.S. 566. 

A somewhat peculiar situation arises where the bank gives a check on 
a second bank for the amount collected, and then becomes bankrupt be- 
fore the check is honored. Since the payee of a check has no direct 
claim against the drawee bank, the depositor is still only a creditor of the 
collecting bank, and has no preferred claim to the deposit against which 
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the check was drawn. Sirst National Bank v. Whitman, 94 UV. S. 343- 
The debt has not been extinguished but merely suspended, and the 
depositor must take his dividend with the other creditors. The courts, 
however, do not seem to favor this result and have escaped it by raising 
the doctrine of equitable assignment or equitable lien. An agreement 
between the depositor and the collecting bank is implied to the effect 
that the depositor shall have an equitable lien on the deposit in the sec- 
ond bank. The nature of this lien seems to be either that the collecting 
bank declares itself a trustee of the debt due from the drawee bank, or 
that there is a partial assignment of this debt. Undoubtedly such a 
transaction is possible, and would attain the desired result, but it seems 
that such an agreement is a fiction. If made in contemplation of bank- 
ruptcy it would probably be void as against creditors, and if made in the 
ordinary course of business can hardly be implied by the mere giving of 
a. check. Nevertheless the depositor has been preferred on this ground. 
Fourth St. National Bank v. Yardley, 165 U.S. 634. 

A recent case on this point, decided in the U. S. Circuit Court of Penn- 
sylvania is Vational Union Bank v. Earle, New York Law Journal, April 
19, 1899. The plaintiff employed the defendant to collect a note, and 
received in payment a check against a second bank. This check was 
collected, but owing to a rule of the Clearing House the plaintiff repaid 
the money to the drawee bank, which paid it to the defendant. The 
plaintiff was allowed to recover the money from the defendant as a pre- 
ferred creditor. The court placed its decision on two grounds, first, that 
there had been an equitable assignment ; and secondly, that the rule of - 
the Clearing House was not intended to have the same effect as if the 
check had never been collected, but merely to put the money in a safe 
place until it should appear who was best entitled to it. On this inter- 
pretation of the facts the case is undoubtedly correct, for the plaintiff 
had merely to prove his good faith to become entitled to the money. On 
the payment of the check he was no longer a creditor of defendant, and 
the money, having returned to the latter without any right in him to call 
for it, was held in trust for the person best entitled. The case is also in- 
teresting as showing a decided approval of the doctrine of equitable 
assignment, — which, though open to criticism for the reasons given 
above, seems to be fairly settled. 





JupictaL INITIATIVE. — The power of a trial justice to influence a jury 
is a dangerous one, — when, either consciously or unconsciously, he so 
conducts himself as to influence the result of the trial, to lead the jury to 
a conclusion, there is strong reason for holding that-a new trial should 
be allowed. In Bolte v. Third Ave. Ry. Co., 56 N.Y. Supp. 1038 (Sup. 
Ct., App. Div., First Dept.), this was the actual course adopted. The 
action was brought for personal injuries sustained by the plaintiff through 
carelessness of defendant’s servants. During the proceedings the trial 
justice took it upon himself to develop the plaintiff’s case by asking his 
witnesses many questions which would have been objectionable if asked 
by the counsel for the plaintiff. The defendant’s exceptions were over- 
ruled and judgment was given for the plaintiff. On appeal, the court 
above not only reversed the order, but further said that even if no excep- 
tion had been taken, the mere fact of the extreme exercise of judicial 
power in taking such initiative would have been sufficient to warrant 
reversal. 
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In any trial before a jury, it is not required that the judge should be 
a mere presiding officer. As a matter of necessity he has certain dis- 
cretionary powers whereby he may aid in bringing about speedy and 
accurate results. In him is vested an initiative which allows him, if 
necessary, to clear up, by means of judicious questioning, points of fact 
for presentation to the jury. Just how far a justice may thus actively 
interpose in the conduct of a trial cannot be determined by hard and 
fast rules. To bind him too closely is as fatal to beneficial results as to 
recognize no limits whatever to his power of initiative. It is, therefore, 
a question of degree upon which jurisdictions differ. The English prac- 
tice allows the court considerable freedom, while some of our States 
closely restrict it, both as to summing up and also as to commenting 
on evidence during the trial. 

It is clear, however, that a higher court must always have the power . 
to prevent a straining of this initiative. In the principal case the facts 
undoubtedly show an extreme use of this discretionary power ; for what- — 
ever may be its limits, it cannot be said to extend so far as to allow the 
Court to supplant the counsel for either side in the development of the 
case for the jury. Wheeler v. Wallace, 19 N. W. Rep. 33 (Mich.), recog- 
nizes such abuse of judicial discretion as a cogent reason for granting 
relief by a court of review. And a more recent case, Dunn v. People, 
50 N. E. Rep. 137 (Ill.), objects in definite terms to examination of wit- 
nesses by the Court in criminal trials as prejudicial to fair results. The 
Court, therefore, in the present instance reaches a sound and just con- 
clusion in holding this action reversible error. 





PRIVILEGE OF WITNESSES WHO ARE PARTIES TO THE Suit. — It seems 
to be an unsettled point in the law of evidence at the present time, as to 
just what is the effect of a claim of privilege by a party to the suit who 
has put himself on the stand as a witness in his own favor. Does he 
waive all his privileges by offering to testify, or, if not, can inferences be 
drawn against his case from his refusal to give all the evidence in his 
power? In the ordinary case, if a party to the suit can be shown to have 
withheld evidence of any sort bearing on the merits of the case without 
any excuse for its non-production, this is allowed to count heavily against 
him. Wylde v. Northern R. R. Co., 53 N.Y. 156. But if he refuses to 
give further evidence on the ground of privilege, though logically there is 
a strong probability that he is keeping back the evidence because he 
knows that it would be harmful to his case, still on theoretical grounds 
this should cause no inferences to be drawn, for otherwise the privilege 
becomes a mere nullity. Indeed, this seems to have been the funda- 
mental idea of a privilege, that the claim of it was perfectly proper and 
could never be used against the witness. Rose v. Blakemore, Ryan & 
Moody, 382. : 

From this point of view a recent Massachusetts case seems logically 
indefensible. The defendant called as a witness a former attorney of the 
plaintiff, and asked him as to certain confidential communications made 
to him by the plaintiff. On the claim of privilege by the attorney con- 
ducting his case, the court ruled that the plaintiff in person must assert 
or waive his privilege, and take the responsibility of it on himself. To 
avoid the inference that he was withholding evidence which might hurt 
his case, the plaintiff then waived his privilege, but took exceptions to the 
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ruling. The Supreme Court held, however, that there was no error, for 
while the plaintiff had not waived his privilege by going on the stand 
himself, yet even if he had refused to allow his attorney to testify, this 
would have been a proper subject of comment and inference by the jury. 
McCooe v. Dighton R. R. Co., 53 N. E. Rep. 133 (Mass.). 

It cannot be doubted, however, that the two positions taken by the 
court are logically inconsistent, for if the party still has his privilege, 
then no inferences should be allowed from his asserting it. ‘This seems 
to be the English law to-day. Wentworth v. Lloyd, 10 H. L. C. 589; see 
also Biglr v. Rehler, 43 Ind. 112. In this country the point is not 
settled. In criminal cases there is a square conflict, some courts holding 
that the defendant waives all his privileges by going on the stand, and 
others that he waives none. Compare Commonwealth v. Nichols, 114 
Mass. 285, and Chesapeake Club v. State, 63 Md. 446. In civil cases 
there seems to be very little authority on the point, and it is doubtful 
how far the principal case would be followed. While not logical, it takes, 
in the actual result reached, a convenient position between the two ex- 
tremes of complete waiver of all privileges and waiver of none, with no 
inferences to be drawn. ‘The party is protected in that he is not obliged 
to give evidence tending to incriminate himself, nor can his attorney 
without his consent give evidence which might subject him to a prosecu- 
tion for perjury, and yet his opponent is not made to suffer by the exercise 
of this safeguard, and the merits of the case are made to appear directly 
or by a legitimate inference. For these practical reasons the decision 
seems satisfactory and may very probably be followed. 


RECENT CASES, 


AGENCY — INSURANCE POLICIES —~ WAIVER OF CONDITION. — An insurance agent 
accepted overdue premiums from the insured in several instances. e/d, that forfeit- 
ure for non-payment of a premium when due may be thus waived although the policy 
expressly states that no waiver shall be valid unless in writing signed by an officer of 
the company. James v. Mutual Life Assn., 49 S. W. Rep. 978 (Mo.). 

A contrary result has been reached in the case of an express waiver by an agent, on 
the ground that knowledge by the insured of the terms of his policy is to be presumed, 
and that therefore the principal cannot be held since the agent has clearly exceeded his 
authority. Smith v. Niagara Ins. Co., 60 Vt. 682; Quinlan v. Providence Washing- 
ton Ins. Co., 133 N. Y. 356. The decisions in accord with the principal case do not 
question this well settled doctrine of agency, but either decide that such a restriction 
in a policy is inoperative because inconsistent with the rule of law that there may be a 
waiver by parol, or find an estoppel arising independently of the agent’s authority. 
Dwelling House Ins. Co. v. Dowdall, 55 I\. App. 622; 1 Joyce, Ins., § 439. The exact 
ground of the decision in the principal case is not clear but it may well be supported on 
the second reason suggested. The insurer must have known of the overdue payment 
of the previous premiums, and, having made no objection, should be estopped from 
insisting on the forfeiture. 


AGENCY — UNAUTHORIZED CONTRACT— LIABILITY OF AGENT. — The defendant, 
as agent of R., entered into an unauthorized contract with the plaintiff, which R. 
repudiated. e/d, that the defendant: is liable to the plaintiff on an implied warranty 
of authority. Cochran v. Baker, 56 Pac. Rep. 641 (Oreg.). 

The weight of authority is in favor of this view of the agent’s liability as to unau- 
thorized contracts. Collen v. Wright, 8 E. & B. 647; Baltzen v. Nicolay, 53 N. Y. 467. 
But as the point is a new one in Oregon, it is to be regretted that the cout did not 
adopt a rule more in accord with the real nature of the transaction. It is hardly logi- 























RECENT CASES. 147 


cal to imply a contract between the supposed agent and the third party which neither 
intended to make. Moreover, such a step is unnecessary, for there is no valid reason 
why the agent should not be held in an action of tort for his false representation of 
authority. Unfortunately this view has found little support, though it has been sug- 
gested in several cases. /efts v. York, 64 Mass. 392, 395; May v. Western Union Tel. 
Co., 112 Mass. 90,94. The importance of ascertaining the true nature of the liability 
is apparent when it is remembered that the damages may differ considerably if the 
wrong is regarded as a tort rather than a breach of contract. 


AGENCY — VICE-PRINCIPAL. — The appellee’s husband, an employee of appellant, 
was killed by the negligence of another employee whom it was his duty to obey. edd, 
that a servant does not assume risks growing out of the negligence of vice-masters 
bs ge it his duty to obey. Fort Worth Ry. Co. v. Wrenn, 50 S. W. Rep. 210 (Tex., 

iv. App.). 

This doctrine finds considerable support in this country. Little Miami Ry. Co. v. 
Stevens, 20 Ohio 415; Union Pacific Ry. Co. v. Doyle, 50 Neb. 555. But it has never 
been recognized in England; and, since the case of Baltimore & Ohio Ry. Co. v. Baugh, 
149 U. S. 368, it appears to be losing ground in America. According to the better 
view, the master’s liability depends upon the character of the duty being performed by 
the negligent employee, irrespective of any question of his control over*the injured 
party ; and can only arise where the a is one which the master owes his employees 
and has delegated to one of them. Pegs son Vv. Norfolk & Wesiern Ry. Co., 43 W. Va. 
380; Crespin v. Babbitt, 81 N. Y.516. The mere fact that one employee holds a lower 
position than another in the common employment can hardly be considered sufficient 
to take the case out of the operation of the fellow-servant rule; but where the master 
owes a duty to his employees, it is clear that he cannot escape liability by delegating it 
to one of them. 


BANKRUPTCY—COMMON LAW ASSIGNMENTS.— The bankrupt had, before the 
adjudication, made an assignment of all his property for the equal benefit of his credi- 
tors under a Missouri statute regulating such assignments. /e/d, that although this 
statute is not superseded by the United States Bankruptcy Act, the trustee in a subse- 
quent bankruptcy may recover the assigned estate from the assignee. Davis v. Bohle, 
92 Fed. Rep. 325 (C. C. A., Eighth Cir.). 

This decision, having been made by the Circuit Court of Appeals, may be regarded 
as a final disposition of a question which has already been several times before the 
District Courts with a like result. Re Gutwillig, 90 Fed. Rep. 475; Re Bruss-Ritter, 
go Fed. Rep. 651; Re Sievers, 91 Fed. Rep. 366. The United States Bankruptcy Act 
expressly provides that the trustee can recover such common law assignments as are 
fraudulent conveyances or fraudulent preferences, § 70; but it fails to provide that the 
usual assignment, which is neither, can be so recovered. This omission had to be sup- 
plied by construction. An obviously sound result has been reached. It leaves the 
assignment its proper place in the law of insolvency; but keeps it in its due subordina- 
tion to bankruptcy. See 12 Harv. Law REv. 503. 


CARRIERS — SPECIAL CONTRACT — BURDEN OF PROVING NEGLIGENCE. — A mule 
was shipped under a special contract exempting the carrier from liability from any 
cause but negligence. The mule died in transit. Aé/d, that the burden is upon the 
carrier to prove his own due care. Mitchell v. Carolina, etc. Ry. Co., 32 S. E. Rep. 
671 (N. C.). 

. Cotton was shipped under a special contract exempting the carrier from loss by fire. 
The cotton was destroyed by fire in transit. e/d, that the burden is upon the shipper 
to show negligence on the part of the carrier. ational, etc. Ins. Co. v. Erie, etc. Ry. 
Co., 53 N. E. Rep. 382 (Ind.). 

A carrier may limit his absolute common law liability by special contract ; but no 
contract can exempt him from liability for loss by his negligence. Mew York, etc. R. R. 
Co. v. Lockwood, 17 Wall. 387 ; Hoadley v. Northern, etc. Co., 115 Mass. 304. The princi- 
pal cases represent a direct conflict of authority, the question being whether, when a loss 
is prima facie covered by the exemption, the burden is upon the carrier to show due 
care or upon the shipper to prove negligence. Many states hold with the first principal 
case. Louisville, etc. R. R. Co.v. Touart, 97 Ala. 514; Erie R. R. Co. v. Lockwood, 28 Oh. 
St. 358; Chicago, etc. R. R. Co. v. Moss, 60 Miss. 1003. On the other hand the weight 
of authority is with the second. Western, etc. Co. v. Downes, 11 Wall. 133; Coch- 
ran v. Dunsmore, 49 N. Y. 249; Pennsylvania R. R. Co. v. Rawdon, 119 Pa. St. 577. 
The cases for the shipper are generally supported upon the weak reason that the facts 
lie peculiarly within the knowledge of the carrier. But the cases for the carrier rest 
upon the fundamental principle that he who would charge another with loss by negli- 
gence must prove it. Moreover, if the courts allow the carrier upon grounds of policy 
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to contract out of his common law liability, they cannot arbitrarily place this burden 
upon him without defeating their object. Accordingly, the second principal case is to 
be preferred. 


CONSTITUTIONAL LAW — SEVENTH AMENDMENT — JURY TRIAL. —A civil action 
for damages was brought before a justice of the peace of the District of Columbia. 
An Act of Congress had given such court jurisdiction, allowing the justice of the 
peace to summon a jury, and providing for appeal to the Supreme Court of the dis- 
trict, with another jury. A writ of certiorari was issued by the Supreme Court of the 
district directing a removal to a common-law court. On quashing the writ, 4e/d, that 
the trial by the justice’s court was not a trial by jury within the Seventh Amendment, 
and that the jury trial before the appellate court was not unduly interfered with by the 
vg the justice of the peace. Capital Traction Co. v. Hof, 19 Sup. Ct. Rep. 580. 

ee NOTES. 


CONSTITUTIONAL LAW— WAR REVENUE AcCT.— The War Revenue Act of 1898 
imposes a tax on “each sale, agreement of sale or agreement to sell any products or 
merchandise, at any exchange or board of trade, or other similar place.” e/d, that the 
tax is constitutional. /Vicol v. Ames, 19 Sup. Ct. Rep. 522. See Nores, 


CONTRACTS — CONSIDERATION — FORBEARANCE. — /Ze/d, that a forbearance to sue 
upon a groundless claim is a sufficient consideration to support the promise of a third 
party to pay the amount claimed. Di Jorio v. Di Biasio, 42 Atl. Rep. 1114 (R. I.). 

The court here adopts a doctrine which was first laid down with respect to cases of 
this kind in Callisher v. Bischoffsheim, L. R. é Q. B. 449. There is no intimation in the 
opinion of the court that to constitute a sufficient consideration to support a promise 
the thing done by the promisee must be a legal detriment to him. The case is, there- 
fore, directly in line with the position taken in 12 Harv. LAW REV. 515, that in the 

resent state of the authorities consideration should be defined to be “ any act or for- 
earance by one person given in exchange for the promise of another.” See 12 HARV. 
Law REv. 276. 


CONTRACTS — CONSTRUCTION. — A written contract required the plaintiff, an ac- 
tress, “to render services at any theatres” of the defendant. It was contended that at 
the time of making the contract this was agreed by the parties to mean services in a 
particular part. /e/d, that this cannot’be shown. Violette v. Rice, 53 N. E. Rep. 144 
(Mass.). See NoTeEs. 


CRIMINAL LAW— DouBLE JEOPARDY.—In a trial for the illegal disinterment of 
a human body the defendant pleaded a former acquittal on a charge of malicious 
destruction of the coffin. //ée/d, that this is no bar to the prosecution. State v. Mazone, 
56 Pac. Rep. 648 (Oreg.). 

A contrary result has been reached where “the proof shows the second case to be 
the same transaction with the first.” oderts v. State, 14 Ga. 8. The principal case, 
however, is in accord with the better view, in holding that if no one act is a necessary 
ingredient of both offences there may always be a prosecution for each. osslyn v. 
Commonwealth, 47 Mass. 236; State v. Warner, 14 Ind. §72; Commonwealth v. McShane, 
110 Mass. 502. Either of the offences charged might, in legal contemplation, have 
been committed without committing the other, and therefore trial for the one cannot 
oe to have purged the defendant of the guilt of any essential ingredient of the 
other. 


CRIMINAL LAW—INTERSTATE RENDITION. — The plaintiff-in-error was tried for 
arson in West Virginia after being extradited from Illinois. On application for adeas 
corpus, he claimed that he was not in West Virginia when the crime was committed. 
Held, that the writ was rightly refused, presumptive proof that the relator was in fact 
a fugitive being sufficient. LZaton v. State of West Virginia, 91 Fed. Rep. 760 (C. C. A., 
Fourth Cir.). See Nores. 


CRIMINAL LAW — PARDON PENDING APPEAL. — The defendant, pending an appeal 
from a judgment of conviction, accepted the governor’s pardon. é/d, that he is not 
entitled to review that part of the judgment assessing a fine and costs against him, 
since the acceptance of a pardon is an admission that he was rightly convicted. J/an- 
love v. State, 53 N. E. Rep. 385 (Ind.). 

The court held that this case was governed by the rule that a person who has ac- 
cepted a benefit based on the correctness of a judgment is thereafter estopped from 
questioning it. Bennett v. Van Syckel, 18 N.Y. 481; Waddingham v. Waddingham, 
27 Mo. App. 607. The application of this principle to the present facts seems im- 
proper, for, according to the true view, it is applicable only to civil suits, and then only 
when the judgment is in favor of the appellant. 4 Wait, Pr., 216. The decision may, 
however, be supported on the ground that a party will not be permitted to occupy an 
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inconsistent position before the law. If he cannot be compelled to submit to a judg- 
ment if found against him, he should not have the benefit thereof if in his favor. 
Wilson v. Commonwealth, 10 Bush, 526; Morton v. Commonwealth, 88 Ky. 501. 


DAMAGEs — CONTRACTS — ProFits. — He/d, that the recovery of profits lost as 
damages for a breach of contract is governed by the same rules as the recovery for 
other damages. Central Trust Co. v. Clark, 92 Fed. Rep. 293 (C. C. A., Eighth Cir.). 

The court simply applies with extreme strictness the accepted rule which limits the 
consequential damages for a breach of contract to those within the contemplation of the 
parties at the time of entering into the agreement. Hadley v. Baxendale, 9 Ex. 341; 
Cory v. Thames, etc. Co. L. R. 2 Q. B. 181; Horne v. Midland Ry., L. R.7 C. P. $83. 
Whether, under the circumstances of the principal case, the general rule is to be applied 
is left in doubt by the authorities. The difficulty arises from another rule of damages, 
much cited which requires that the loss be shown with certainty. ice v. Rice, 104 
Mich, 371. In consequence of this, it has often been said that the loss of profits can 
never be shown as an item of damage, since profits are by nature uncertain. Griffin v. 
Colver, 16 N. Y. 489; Howe Machine Co. v. Bryson, 44 lowa, 159. However, many deci- 
sions hold that profits are provable in proper cases. Dennis v. Maxfield, 92 Mass. 138; . 
Wolcott v. Mount, 30 N. J. Law, 262. The latter cases are based upon the better con- 
ception of the rule requiring certainty: that it merely expresses the elementary prin- 
ciple that a party must prove his Sunene by a preponderance of evidence. Ad/ison 
v. Chandler, 11 Mich. 542. Accordingly, the principal case is correct in holding that 
there is no special rule for profits. 


DAMAGES — TorTs — REMOTENESS. — The plaintiff purchased.a ticket on the rep- 
resentation of the defendant’s agent that the train would make connection at M. It 
did not, and the plaintiff, in order to reach her destination that day, drove eight miles. 
Held, that the plaintiff cannot recover for illness caused by the drive and exposure to 
a rainstorm on the way. Foulks v. Southern Ry. Co., 32 S. E. Rep. 464 (Va.). 

The court proceeds upon the ground that the illness was too remote, since it could 
not reasonably have been anticipated at the time of the agent’s wrongful act. This 
limitation to the right to damages in such cases finds some support in the authorities. 
Hobbs v. London, etc. Ry., L. R. 10 Q. B. 111. But the weight of authority is in favor 
of the sounder rule that damages may be recovered for all natural and proximate con- 
sequences of the wrongful act, whether they could be supposed to have been in the 
contemplation of the parties or not. Brown v. Chicago, etc. Ry., 54 Wis. 342; McMahon 
v. Field, 7 Q. B. D. 591. In the principal case the negligence of the agent forced the 
plaintift to drive to her destination; the exposure and subsequent illness were direct 
and natural results of the drive, and the defendants should have been held to answer 
for them. Pickens v. South Carolina, etc. R. R. Co., 32 S. E. Rep. §67 (S.C.). 


EVIDENCE — Res Gesta.—In a prosecution for using profane language, evidence 
was introduced that while committing the offence the defendant attempted to strike X. 
Held, that the evidence is admissible as part of the res geste. Watson v. State, 50S. W. 
Rep. 340 (Tex., Cr. App.). 

Res geste is sometimes used to describe facts that form a part of the general story 
of the crime or breach of duty to be inquired into. Agassie v. London Tramway Co., 
21 W. Rep. 199; 1 Stark. Ev. 1st ed., 39. The witness in testifying is not restricted to 
stating the bare fact in issue, but may detail the surrounding circumstances. However, 
the better and more generally accepted sense in which the term is used is to describe 
that exception to the rule against hearsay admitting statements which are a part of 
some fact or transaction in itself admissible. Waldele v. New York, etc. R. R. Co., 95 
N. Y. 274. It does not clearly appear in which sense ves geste is used in the principal 
case; but the decision is only intelligible by giving to the term the first meaning. It 
could not be contended that a hearsay statement was admissible, because it was in 
oo to a fact which happened at the time of the fact in issue.- See 11 HARV. LAw 

EV. 343. 


EVIDENCE — WITNESSES — PRIVILEGED COMMUNICATIONS. — The defendant ques- 
tioned a witness as to confidential communications made to him, in the capacity of 
attorney, by the plaintiff. Over objection the court forced the plaintiff to assert or 
waive his privilege in person, and the latter allowed the questions to be put. Hé/d, 
that there is no error. McCooe v. Dighton, etc. Ry. Co. 53 N. E. Rep. 133 (Mass.). 
See Nores. 


FEDERAL Courts — Force oF STATE Decisions. — A United States statute 
provides that the laws of the several States shall be the rules of decision in trials at 
common law in the federal courts. e/d, that a federal court is not bound by the only 
case in point decided in the supreme court of the state many years before and since 
repeatedly doubted. Stowe v. Belfast Savings Bank, 92 Fed. Rep. go (Cir. Ct., Me.). 
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The United States Courts allow themselves great freedom in deciding what is the 
law of any state. Though they will always follow a line of uniform decisions in the 
supreme court of the state they will not be absolutely bound on a point on which the 
courts do not agree, or when there are but few cases in point, the doctrines of which 
are of doubtful soundness. Burgess v. Seligman, 107 U.S. 20; Gelpcke v. Dubuque, 
1 Wall. 175. Such decisions, therefore, are only obligatory on the federal courts to the 
extent they would be acknowledged to be in their own jurisdictions. Day v. James, 
8 Wheat. 495, 542. The principal case is, therefore, clearly sound. See 8 Harv. 
Law REv. 328. 


MUNICIPAL CORPORATIONS — EXCLUSION OF NON-UNION LaBor.— A board of 
education restricted the bidding for work on public buildings so as to exclude non- 
union labor. The cost of the work was thereby much increased. Ae/d, that the 
restriction is invalid. Adams v. Brenan, 52 N. E. Rep., 314 (Ill.). 

This question, whether it is within the discretionary powers of a municipal corpora- 
tion to exclude non-union men from employment on public works if resulting in increased 
expense, seems rarely to have been judicially treated. The decision in the principal 
case is obviously correct. Whatever may have been the object of this board of educa- 
tion in favoring trade-unions, and whether or not the result would be for the general 
public advantage, it was hardly in the line of their official business to expend public 
money for this purpose. Their primary duty to the public was to secure the most 
advantageous contract possible for accomplishing the work under their direction, and 
any regulation which prevented the attainment of this end was clearly invalid. For 
a similar expression of opinion on this question, see Lynch v. Josiah Quincy, “ Boston 
Advertiser,” Jan. 26, 1898, Superior Ct., Richardson, J. 


PRACTICE — JUDICIAL INITIATIVE. — In an action for Y gong injuries the trial jus- 
tice asked leading and suggestive questions which would not have been competent if 
asked by the plaintiff’s counsel. /7e/d, that a reversal is warranted. Bolte v. Third 
Ave. Ry. Co., 56 N. Y. Supp. 1038 (Sup. Ct., App. Div., First Dept.). See Nores. 


PROPERTY — DEEDS — ACCEPTANCE. — /e/d, that where a deed, delivered to a third 
party for the grantee, is clearly beneficial to the latter, his acceptance is presumed in 
the absence of actual dissent. Wenster y. Folin, 56 Pac. Rep. 490 (Kan., Sup. Ct.). 

The question is important as affecting the interests of intervening third parties. The 
principal case is probably in accord with the numerical weight of authority. Mitchel 
v. Ryan, 3 Ohio, 377; Myrover v. French, 73 N.C.609. The contrary view, that an 
actual acceptance is necessary in a deed, as in any other contract, and that it is absurd 
to presume such an acceptance where the grantee does not know that the deed exists, 
is ably presented in Welsh v. Sackett, 12 Wis. 243, and is supported by considerable 
authority. 2 Jones, Real Property in Conveyancing, § 1276. The weak point in the 
reasoning of the latter cases is that a conveyance is not generally regarded as a con- 
tract. It contains no agreement, and there cannot be a breach. The law finds no dif- 
ficulty in raising a presumption of acceptance where the grantee is an infant or insane, 
and may well do so in such a case as the present one, if a better working rule is 
gained thereby. 


PROPERTY — DEEDS — BOUNDARIES. — Land was described in a deed of conveyance 
as bounded in part “ by the southeasterly side of Bloomingdale Road.” e/d, that the 
fee to the middle of the road is not included. Deering v. Reilly, 56 N. Y. Supp. 704 
(Sup. Ct., App. Div., First Dept.). 

When land is described in a deed as bounded on a highway, there is always a pre- 
sumption that the fee to the middle of the way is intended to pass. 1 Jones, Real 
Property in Conveyancing, § 484 7 Even where the side of the way is expressly desig- 
nated, the weight of authority, in opposition to the principal case, holds that this pre- 
sumption is not rebutted. Cox v. Freedley, 33 Pa. St. 124; O'Connell v. Bryant, 121 
Mass. 557. Contra, Buck v. Squiers, 22 Vt. 484. In the former cases the departure in 
construction from the more strict and natural meaning of the grantor’s language seems 
well advised, for it is extremely improbable that the grantor should actually intend to 
reserve for himself a narrow strip of isolated land, which would be of no particular 
value to any one but the adjoining owner. 


PROPERTY—FEE SIMPLE CONDITIONAL — POSSIBILITY OF. REVERTER. — eld, that 
the possibility of reverter on failure of a fee simple conditional is devisable as “a right 
of entry for a condition broken” within the meaning of section 3 of the Wills Act. 
Pemberton v. Barnes [1899], 1 Ch. D. 544. 

Since the Statute De Donis fee simples conditional have survived in England _ 
in the case of copyhold estates held of manors in which there is no custom to entail. 
The nature of the possibility of reverter which remains in the grantor has, therefore, re- 
ceived little consideration. The actual decision of the principal case seems reasonable 
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enough, but the oditer discussion of the question whether or not the possibility of rever- 
ter is an estate in the land is of more interest. If it is an estate it is alienable inter 
vivos, or devisable without the aid of such special language as the Wills Act contains. 
Otherwise it is, like the right of escheat, inalienable. North, J., admits that the little 
authority on the point is in conflict. In South Carolina, where the Statute De Donis 
has never been in force and where, consequently, fee simples conditional still exist, it 
has been held that the possibility of reverter is not an estate, but as its name implies, 
only a possibility, “ the mere remembrance of a condition upon which a present estate 
may be defeated, and a future one arise.” Adams v. Chaplin, 1 Hill Eq. 265, 277. In 
most jurisdictions the question is of course only of speculative interest. 


PROPERTY — FRAUDULENT CONVEYANCE. — A silk company executed a bill of sale 
of goods to a bank, as security for indebtedness, but retained possession of them. 
Creditors of the company subsequently attaching the goods, 4e/d, that the conveyance 
to the bank is conclusively presumed to be fraudulent since the vendor retained pos- 
session. Hadden v. Dooley, 92 Fed. Rep. 274. (C.C.A., Second Cir.). 

There are two extreme views, many American and the earlier English cases holding 
with the principal case. Hamilton v. Russel, 1 Cranch, 309; Colt v. /ves, 31 Conn. 25; 
Edwards v. Harben, 2 T. R. 587. On the other hand, several American decisions of 
weight and the later English cases hold that under these circumstances fraudulent 
intent is a question of fact for the jury. Aad/ v. Loomis, 29 N. Y. 412; Brooks v. 
Powers, 15 Mass. 244; Martindale v. Booth, 3 B. & A. 498. There can be no doubt 
that the latter cases reach the better result. Constructive fraud has a place in the law 
of fraudulent conveyances only when defrauding creditors is a necessary consequence 
of the act done. Retention of possession, however, has by no means that inevitable 
result. Nor does policy demand the artificial rule contended for. Accordingly, upon 
principle, the present case can hardly be supported. 


PROPERTY — LICENSE — INTERRUPTION BY THIRD PARTY.— A parol license was 
given to maintain a sewer through the licensor’s land. e/d, that the licensee can 
recover damages from a third person for interfering with the sewer. Miller v. Jnhab- 
itants of Greenwich, 42 Atl. Rep. 735 (N. J., C. A.). 

This decision, which may be regarded as sound, shows the inaccuracy of the statement 
that such a license is “ merely an excuse for a trespass”; a statement often given as a 
reason for holding that licenses are revocable. Wiseman v. Lucksinger, 84 N. Y. 31. 
There is a great dearth of authority on the exact point presented in the principal case, 
which, however, reaches a satisfactory result in viewing the licensee as practically a 
tenant at will of the right of drainage. Ostawas Gaslight Co. v. Thompson, 39 Ill. 598 
(semble). A parol license will not bind the licensor, because of the Statute of Frauds. 
That is not a reason, however, for protecting third persons, who seek to prevent an 
exercise of his legal right by the licensee, and the latter should be allowed to maintain 
an action on the case for such interference with his lawful acts. 


PROPERTY — LIFE TENANT — PERMISSIVE WASTE. — He/d, that a life tenant is not 
liable to the remainderman for the destruction of a house on the estate by accidental 
fire. Sampson v. Grogan, 42 Atl. Rep. 712 (R. L). 

This case raises the question of the extent of a life tenant’s liability for permissive 
waste. In England, the weight of authority seems to have been that a life tenant was 
liable for all permissive waste. Woodhouse v. Walker, 5 Q. B. D. 404; Yellowley v. 
Gower, 11 Ex. 274. But the question was never entirely free from doubt. Jn re Cart- 
wright, 4t Ch. D. 532. Any liability for accidental fires, which may have existed in 
England was removed by statute in 1707. Only in a few of the states is this statute in 
force, and where it is not the point raised by the principal case seems never to have 
been directly adjudicated. The long continued silence of American courts on the ‘sub- 
ject gives considerable weight to the view taken, that a tenant for life has never been 
liable in this country for loss by accidental fire. 4 Kent, Com., 82. Historical con- 
siderations aside, the substantial justice of the decision cannot be questioned. 


PROPERTY — PERCOLATING WATERS — RIGHT TO WITHDRAW. — The city built 
extensive wells which drew off the water percolating through the plaintifi’s land, thus 
rendering it unfit for crops. é/d, that the defendant is liable for the damage done. 
Porbell v. City of New York, 56 N. Y. Supp. 790 (Sup Ct., Sp. Term.). 

This decision is contra to Chasemore v. Richards, 7 H. L. Cas. 349, but follows the 
only American case in which the exact point has been adjudicated. Smith v. City of 
Brookiyn, 46 N. Y. Supp. 141. The court lays down the general doctrine that the right 
to percolating water comprises only the right to use it on the owner’s land. But by 
the weight of authority the right to such water is absolute. Acton v. Blundell, 12 M. 
& W. 324; Chatfield v. Wilson, 28 Vt. 49. And, moreover, while the principal case 
asserts that it is the subject of correlative rights it rejects the only logical conclusion, 














152 _ HARVARD LAW REVIEW, 


namely, that the reasonableness of the user is the measure of those rights. Bassett v. 
Salisbury Mfg. Co., 43 N. H. 569. The actual result, however, accords with the view 
taken by the New Hampshire court, and in a jurisdiction where the question is still open 
that view might well be followed. The ends of practical justice and convenience can 
only be reached by restricting to reasonable limits the right to use percolating water, 
nor does such restriction seem inconsistent with the landowner’s natural rights. 


PROPERTY — STATUTE OF LIMITATIONS—ADVERSE UsE.—In an action for the 
recovery of land which the defendant had taken possession of and occupied under a 
mistaken belief that it was his own, 4e/d, that the Statute of Limitations did not begin 
to run against the plaintiff until the defendant had made a claim of ownership other 
than the mere occupation of the land, and notice of the claim had been brought to the 
knowledge of the plaintiff. Conrad v. Sackett, 56 Pac. Rep. 507 (Kan., C. A.). 

The doctrine of this case obtains in several jurisdictions in the United States. Gz/- 
christ v. McLaughlin, 7 Ired. 310; Grube v. Wells, 34 lowa, 148. It is generally held, 
however, that if one takes possession of and occupies land of another as his own his 
possession is adverse, irrespective of whether he knew at the time of his entry that the 
land belonged to some one else or honestly thought it was his own. If he continues 
such occupation for the statutory period he thus acquires an indefeasible title. French 
v. Pearce, 8 Conn. 439; Sumner v. Stevens, 47 Mass. 337. This view of what constitutes 
adverse possession is certainly.more in conformity with the object of the statute. If 
the true owner 4 his laches permits the property to remain out of his control for the 
statutory period:he should not then be heard to complain. 


Torts — CONTRIBUTORY NEGLIGENCE — BURDEN OF PRooF — The plaintiff, a 
brakeman, was injured while passing under a bridge on the defendant’s cars. In an 
action to recover therefor, 4e/d, that the burden of establishing that he was exercising 
due care is on the plaintiff. Welliams v. Delaware, etc. R. R. Co., §7 N. ¥Y. Supp. 203 
(Sup. Ct., App. Div., Fourth Dept.). 

The declaration in an action to’recover damages caused by the defendant’s neg- 
ligence contained no allegation of the plaintiff’s due care. On demurrer, Ae/d, that the 
declaration is sufficient. Brother's Admr. v. Rutland R. R. Co., 42 Atl. Rep. 980 (Vt.). 

The weight of authority is against the first case and the decisions are not unani- 
mous as to the second; but both cases seem sound on principle. The question of lack 
of due care on the plaintiff’s part was put in issue under the Hilary Rules by the plea 
of not guilty. Bridge v. Grand Function R. R. Co., 3 M. & W. 244. The burden is 
upon him to show that the defendant’s negligence was the legal cause of the injury, 
which is equivalent to proving that want of due care by the plaintiff was not part of 
that cause. Bower v. Danville, 53 Vt. 183. However, it is only necessary that the 
declaration should show a duty owing from the defendant and a ieaab of that duty. 
It is not essential that it allege absence of negligence on the part of the plaintiff, as such 
allegation is involved in the averment that the injury complained of was occasioned by 
the defendant’s negligence. Lee v. 77oy, etc. Co., 98 N. Y. 115. 


Torts — Injury To Doc. — Held, that the owner of a dog can recover damages 
for negligent injury thereto. Salley v. Manchester & A.R. Co., 32S. E. Rep. 526 (S. C.). 

This decision is doubtless correct and is in accord with the great weight of author- 
ity. Zen Hopen v. Walker, 96 Mich. 236; St. Louis, ete. Ry. Co. v. Stanfield, 63 Ark. 
643; Citizens, etc. Co. v. Dew, 100 Tenn. 317. An opposite view was taken in Jemison 
v. Southwestern R. R.,75 Ga. 444. At common law a dog was not the subject of lar- 
ceny because, it was said, there could be no property in it. Findlay v. Bear, 8S. & R. 
571. Nevertheless, at an early date, it was held that there was sufficient property in a 
dog to enable the owner to maintain a civil action for damage thereto. Bro. Abr., tit. 
Trespass, 407. Clearly it should be so held to-day in view of modern conditions of 
life and the fact that dogs are very generally the subject of taxation. 


TRADE MARKS — GEOGRAPHICAL NAMES — INJUNCTION. — The defendant, a watch 
manufacturer in Waltham, used the word “ Waltham ” upon the plates of his watches 
without any addition distinguishing them from watches made by the plaintiff. e/d, 
that he may be enjoined from so doing, the word by long use having come to designate 
to the public generally the plaintiff's watches. American Waltham Watch Co.v. United 
States Watch Co., 53 N. E. Rep. 141 (Mass.). 

The rule laid down in the present case, restricting the use of the name of a geo- 
graphical district as a tradentark when it has become identified with the goods of a 
plaintiff, is supported by the great weight of authority. Seixo v. Provezende, L. R. 
1 Ch. 192; Montgomery v. Thompson, [1891] App. Cas 217. It is well settled that such 
a designation cannot be appropriated as a trade name when used only in its primary 
sense. Gage-Downs Co. v. Featherbone Corset Co., 83 Fed. Rep. 213, 214. By long 
continued application to the goods manufactured by a certain person, however, the 
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name may acquire a secondary significance, as in the present case, and instead of merely 
standing for the place where the goods are manufactured, it may become a mark de- 
noting the manufactured goods themselves. In such cases equity will enjoin the 
indiscriminate use of the word by others engaged in the same business, it being in fact 
a false representation to the public that the goods sold are the plaintiff's make. 


TRUSTS — INSOLVENCY OF TRUSTEE — PREFERENCE OF CESTUI. —A trustee de- 
posited trust funds in his own name in a bank with money of his own. The trustee 
and bank both failed. e/d, that the cestui gue trust is not entitled to a preference 
over the other creditors of the trustee for the amount of the trust fund. Shute v. Hin- 
man, 56 Pac. Rep. 412 (Oreg.). 

If a trustee becomes insolvent, having misappropriated the trust fund, the ces¢ud is 
entitled to a preference over the other creditors only if he shows that the assets of the 
bankrupt have been increased by the misapplication of the fund, and then only to the 
amount of such increase. Harrison v. Smith, 83 Mo. 210; Eilicott v. Brown, 31 Kan. 
170. When it has been so proved, it would be clearly inequitable for the other cred- 
itors to derive any advantage from such increase, while, if the assets have not been 
increased, it would be equally unjust to give the cestui a preference. Cavin v. Gleason; 
105 N. Y. 256. The present case is undoubtedly correct. By the reason of the failure 
of the bank it is evident that the assets of the bankrupt trustee were not increased by 
the full amount of the trust fund, and it does not appear that the plaintiff had shown 
to what amount, if any, the assets had been increased. 


REVIEWS. 


THE LAw OF PARTNERSHIP, INCLUDING LIMITED PARTNERSHIPS. By Francis 
M. Burdick, Dwight Professor of Law in Columbia University School 
of Law. Boston: Little, Brown & Co. 1899. pp. lii, 422. 

The merchants continue in their book-keeping and in other ways to 
treat the firm as an-entity, while the lawyers and the courts continue the 
effort to bring this mercantile relation into conformity with the principles 
of the common law relating to joint ownership and joint liability. 

But consistent enforcement of those principles is so incompatible with 
the nature of partnership that the recognition of the firm as an entity is 
unconsciously made in many cases in which the decision is reconcilable 
with no other view of partnership than that adopted by the mercantile 
world. A few courts are bold enough to speak of the firm as an entity, 
but others, while shrinking with horror from the use of the word “ entity,” 
compromise with their scruples by describing a partnership as “a con- 
cern ” — Bailey v. Hornthal, 154 N. Y. 648, 659 — or as an “ entirety.” 
Pratty. McGuinness, 53 N. E. 380 (Mass.). 

Professor Burdick does not attempt a solution of the problem, but he 
states concisely and clearly the different views. His book is a valuable 
addition to existing works on partnership. Lindley on Partnership, Bates 
on Partnership, Beale’s Edition of Parsons on Partnership, and Story’s 
treatise with the notes by Gray and by Wharton are more useful to the 
practitioner than to the young student, although of service to the latter 
also. The last edition of Pollock on Partnership, a less elaborate work, is 
only a commentary on the Partnership Act of 1890 with illustrative cases. 

Professor Burdick’s book is the only short American work on the subject, 
and it is a pleasure to find it so admirably adapted to the purpose for 
which it was written, if that purpose can be accomplished by the use of 
any text-book. The principles, as found in the decisions, are clearly 
stated and the cases cited are well chosen. 

But in our opinion it will be a hard, dry task to learn the law of Part- 
nership by the study of even so well written a book as Professor Burdick’s. 
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Taken up after the student has studied selected cases for six or eight 
months the book will prove to be both entertaining and informing. The 
principles extracted from the cases and stated by Professor Burdick will 
be recognized as old friends and the pleasure in the recognition will 
stimulate to further investigation. Used in this way for purposes of re- 
view we think the book will be of great value and interest to the student. 
It is to be hoped that in any future edition the method of referring to 
other parts of the book will be changed. The references are to chapters 
and sections, and it is puzzling and disconcerting to be obliged to turn to 
the table of contents to find the page where the section begins and then 
to discover that the sections often cover several pages. J. D. B. 


THE ANNOTATED CoRPORATION LAWS OF ALL THE STATES. — In three 
volumes. Compiled and edited by Robert C. Cumming, Frank B. 
Gilbert, and Henry L. Woodward. Albany: J. B. Lyon Co. 1899. 

This work is practically a cyclopzdia of the statutes in all the States 
regarding corporations. The statutes of Alabama in regard to corpora- 
tions are reprinted in the order in which they appear in the official 
edition of the statutes ; accompanying each section of the statute is a list 
of headnotes of all the cases which have explained it ; at the end an index 
of the subjects of the statutory provisions. The corporation law is thus 
taken up for each State in turn, There are no indexes of cases and no 
general index of topics. The work does not confine itself to the corpora- 
tion statutes merely, but deals with the kindred subjects, receiverships, 
practice, liability of officers of corporations, etc., — on the other hand it 
does not take up the special statute for special corporations. Yet without 
this the scope of the labor is gigantic. 

It does not mean to compete with the corporation text-books — there 
is not a word of comment in the volumes — but to supplement them. It 
will give a workable, first-hand knowledge of the law of corporations 
and, — barring the questions of federal jurisdiction, — of all the law re- 
garding them. Its value obviously will depend on its thoroughness and 
accuracy, and that is just where it is hardest to judge it. The important 
cases of the last few years are all included, the headnotes are brief and 
clear and seem accurate, the indexes complete ; in all there is every 
reason to suppose that the work will prove of great practical value. 

J. P. C. Jr. 
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